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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

BRIGGS & STRATTON CORPORATION ar|d
KOHLER CO.,
Opposition No. 91200832 (parent)
Opposers,
Opposition No. 91200146
V.

Application Serial No. 78924545
HONDA GIKEN KOGYO KABUSHIKI

KAISHA,
Applicant.

CORRECTED DECLARATION OF ROBERT N. PHILLIPS IN SUPPORT OF
OPPOSERS’ REPLY BRIEF ON MOTION FOR SUMMARY JUDGMENT

[REDACTED PUBLIC VERSION]

I, Robert N. Phillips, declare as follows:

1. | am a partner in the law firm of Re&anith LLP, counsel of record for Opposer
Briggs & Stratton Corporation. The matteet forth herein are based upon my personal
knowledge, except where otherwise indicated, and if caeal witness | codland would testify
competently thereto.

2. Attached hereto as Exhibit 1 is a traied correct copy of a new press release
recently published by Honda on August 6, 2013 regarding development of general purpose
engines for emerging markets, availablétgp://world.honda.comews/2013/ p130806General-
purpose-Engines-Emerging-Markets. paragraph 2 of the presdease, Honda refers to the
Proposed Mark as “a compact design thauess compatibility vth a wide range of
installations.”

3. Attached hereto as Exhibit 2 is a trared correct copy of U.S. Patent No.
7,104,258.



4, Attached hereto as Exhibit 3 is a trared correct copy of excerpts of the August
10, 2012 deposition in this proceeding of Ste8econner, Vice President of Honda's Power
Equipment Division.

5. Attached hereto as Exhibitig a true and correct copy Ohderwriters
LaboratoriesInc., UL 1439 “Standard for Determination $harpness of Edges,” 4.1 (June 1, 2004)
which states that “[a]n edge of an enclosure opening, frame, guard, knob, handle or the like of an
appliance or equipment shall be smooth and rounded smnot cause a cut-type injury when contacted
during normal use or user maintenance.”

6. Attached hereto as Exhibit 5 is Honda’s description and drawing of the Proposed
Mark with each of the described elements lathéde the Board’s referee. In addition, Exhibit
5 presents for the Board'’s review a conveh@nde, on an element by element basis, to
Opposers’ evidentiary citations regarding flanctionality of the Proposed Mark.

7. Attached hereto as Exhibit 6 is a campon of Figure 1 of the U.S. Patent
Number 4,813,385 (‘385 Patent) and the Proposed Malso, the chart identifies numbered
items 2, 3, 4, 6, and 11 depicted in Figue 1he ‘385 Patent and their corresponding
appearance in the drawing of the Proposed Matie ‘385 Patent may be found at Exhibit 6 to
the Daugherty Declaration in Support of Opposer’s Motion for Summary Judgment dated
February 1, 2013 (“DaughgrDeclaration”).

8. Attached hereto as Exhibit 7 is a caamipon of Figure 1 of the ‘385 Patent and
third party engines. Also, the chart idensfireumbered items 2, 3, 4, 6, and 11 depicted in
Figure 1 of the ‘385 Patent and their correspogdippearance in the third party engines. The
third party engines may be found athiibit 24 to the Daugherty Declaration.

9. Attached hereto as Exhibit 8 is Halisl drawing of the Proposed Mark and a
photograph of Honda’s design changes in 2011e I&bels identify the design changes that
Honda contends do not alteetbverall appearance of the posed Mark. The photograph of
Honda’s design changes in 2011 may be foatExhibits 5 and 29 to the Daugherty

Declaration.



10.  Attached hereto as Exhibit 9 are documérdm the file history of Application
Serial No. 77838661, including tleawing page and the Final Action dated March 30, 2011,
wherein the USPTO, citingextron, rejected an application togister a back stretcher noting “a
few arbitrary or otherwise nonfunctional featureduded with a product configuration mark do
not affect a functionality dermination where the evidence shows the overall design to be
functional.”

11. Attached hereto as Exhibit 10 are docuradram the file history of Application
Serial No. 8583907, including the drawing pagel the Office Action dated May 23, 2013,
wherein the USPTO, citinBecton, rejected an application tegister step chair exercise
equipment based upon a utility patent thatrchtishow the exact sg configuration but
illuminated the purpose of the box-like frame (irest on floor and provide support).

12.  Attached hereto as Exhibit 11 are docuradram the file history of Application
Serial No. 78254832, including theaslving page and the Office Action dated February 6, 2005,
wherein the USPTO, citingrafix andValu Engineering, rejected an application to register a
wine glass configuration finding that the preseotalternative designs does not mean that the
applicant’s design isot functional.

13.  Attached hereto as Exhibit 12 is thestipage of Kohler SH265 Service Manual
showing a drawing of the fronteiv of the SH265 Engine, thegine that Honda alleges is a
knockoff of its Proposed Mark. €rservice manual, and a photqgraf the engine, are at:

(http://lwww.kohlerengines.com/onlinecatalo@guctDetail.htm?productNumber=Courage%?20

SH265.

| declare under penaltf perjury under the laws of the ied States of America that the
foregoing is true and correct. Executed onltGth day of October, 2013 at San Francisco,

California.

By: /s/ Robert N. Phillips
Robert N. Phillips




CERTIFICATE OF SERVICE

| hereby certified that a true andriact copy of the foregoing CORRECTED
DECLARATION OF ROBERT N. PHILLIPS INSUPPORT OF OPPOSERS’ REPLY BRIEF
ON MOTION FOR SUMMARY JUDGMENT [REDACED PUBLIC VERSION] was served
on the following counsel of record by depositsagne in the U.S. mail, first class postage

prepaid, this 22nd day of October, 2013:

Michael J. Bevilacqua, Esq.

Wilmer Cutler Pickering Hale and Dorr LLP
60 State Street

Boston, MA 02109-1800
Phone(617)526-6448

Fax: (617)526-5000

/s Deborah L. Kalahele
DeboralL. Kalahele
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HONDA.

The Power of Dreams

Honda Develops All-new General Purpose Engines for Emerging Markets
-Equipped on Water Pumps and Other Honda Power Products-

CHONGRQING, China, August 6, 2013 - Honda announced today that it has newly developed
two models of GP 4-stroke general purpose engines targeting the low-priced light—duty
engine markets, which hold a large share in the general purpose engine market in emerging
countries. Honda will start production of the new engines, the GP160H and GP200H,*! at
Jialing-Honda Motors Co., Ltd." (Chongqing, China; President: Masato Saito) Honda's
production and sales base for power products in China. Honda will also launch a water pump
equipped with these new engines this autumn in China and other emerging countries,
centering on Asia. Jialing—Honda Motors also announced today the release of a water pump
equipped with the GP engine at the ceremony to commemorate its 20th anniversary and the
cumulative production of 5 million power product units.

GP160H WL30XH water pump

Honda's general purpose engines feature outstanding reliability, excellent quality, and a
compact design that ensures compatibility with a wide range of installations. While inheriting
these characteristics, the GP engines were developed for installation on products such as
water pumps and generators used especially in emerging countries, where these products
are commonly used for relatively short continuous operating times with light workloads. By
equipping the GP engines on water pumps, which enjoy high demand as indispensable
agricultural equipment in these countries, Honda aims to increase sales in the inexpensive,
light-duty products markets in the emerging countries, an area dominated by Chinese
manufacturers.

These GP series engines are the first general purpose engines developed by Honda
specifically for emerging countries. With this launch, Honda aims to further increase sales of
light—-duty engines, which account for the bulk of 4-stroke general purpose gasoline engine
sales in emerging markets (approximately 9.7 million units™), thereby "helping people get
things done," a vision of its power products business ever since its founding.

Honda's general-purpose engine lineup includes the following: Medium- to large—sized GX
series engines, endorsed in a wide range of industries as world-standard power units for
professional use on small construction equipment and agricultural machinery; the Mini 4-
stroke series engines for hand-held equipment such as trimmers; and the GC series engines
for home use mainly in Europe and North America.

*]1 GP160H (displacement: 163 cm® maximum power: 3.6 kW); GP200H (displacement: 196 cm®, maximum
power: 4,1 kW)

%2 Production items include general purpose engines, water pumps, lawnmowers and tillers. EXHIBIT 1

%3



Based on a Honda 2011 survey

@ Unit sales target

(Annual total for China sales and exports, including engines installed on final products)

200,000 units

@ Key features of GP engines
[ Specifications suitable for light-duty use ]

Fits optimal use conditions for the water pumps and generators in emerging countries
(Light load output: below rated load; Operating temperature: -5 to 40°C)

[ Environmental performance ]

Complies with emission regulations in China

[ Styling design ]

A black plastic recoil cover with a white fuel tank and fan cover brings out the character
of a light-duty engine

® Specifications of the New Honda GP Engine

Engine GP160H GP200H
Engine type Air—-cooled 4-stroke single-cylinder gasoline engine (OHV)
E;ngest;r%szy(lm(;rs / 1/68.0%x45.0 1/68.0x54.0
Displacement (cm?®) 163 196
Compression ratio 8.5:1 8.5:1

EOT R A1 3.6/3,600 4.1/3,600
Meadmmum torgue 10.3/2,500 12.4/2,500
(N*m/rpm)* ’ ’
(Ck%‘;j‘r‘;‘:ﬁ)“s rated output 2.9/3,600 3.7/3,600
Fuel consumption (L/h)

(at continuous rated 1.4 1.7
output)

Fuel Unleaded gasoline for automobiles

Fuel tank capacity (L) 3.1

Ignition system Transistor magneto

Governor system Mechanical

Air cleaner Semi-dry, dual element
Lubrication system Forced spray

Oil capacity (L) 0.58 0.6




Overall length (mm) 306 315
Overall width (mm) 363 378
Overall height (mm) 335 335
Dry weight (kg) 15.0 16.0
Starting system Recoil starter

* The power ratings of the engines indicated in the table are the net power output tested on a production
engine model and measured in accordance with SAE J1349 at 3,600 rpm (maximum output) and 2,500
rpm (maximum torque). Mass production engines may vary from these values. Actual power output for
the engine installed in the final product will vary depending on numerous factors including the engine
speed in application, environmental conditions, maintenance and other variables.

\e Get r,
qeof Wing,

%

——
—
—

Anniversary
Hends Power Producis

Honda's power products business will celebrate its 60th anniversary in October 2013.

Copyright, 2013 Honda Motor Co., Ltd. and its subsidiaries and affiliates. All Rights Reserved.
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* cited by examiner

(21) Appl. No.: 10/993,144
Primary Examiner—Thomas Moulis

(22) Filed: Nov. 22, 2004 (74) Attorney, Agent, or Firm—Arent Fox PLLC

(65) Prior Publication Data 7 ABSTRACT

US 2005/0121004 A1 Jun. 9, 2005 A general-purpose engine includes a canister which adsorbs

fuel vapor that has evaporated within a tuel tank. The fuel
vapor is desorbed from the canister and guided (o an inlake
Dec. 4, 2003 (P) i 2003-405426 system communicating with an engine main body. The
Dec. 4, 2003 (P) i 2003-405428 engine main body includes a crankcase and a cylinder block
joined to the crankcase to have an upwardly inclined cylin-

(30) Foreign Application Priority Data

(51) Int. CL

FO2M 37/04 (2006.01) der axis (C). The canister is disposed to one side of the
(52) US.Cl oo, 123/516; 123/518; 123/519  Cramkcase and beneath the cylinder block to avoid any
(58) Field of Classification Search ............... 123/516, increase in the dimensions of the general-purpose engine.
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1
GENERAL-PURPOSE ENGINE

RELATED APPLICATION DATA

The Japanesc priority application Nos. 2003-405426 and
2003-405428 upon which the present application is based
are hereby incorporated in their entirety herein by reference.

BACKGROUND OF THE INVENTION

1. Field of the Invention

The present invention relates to a general-purpose engine
including a canister for adsorbing fuel vapor that has evapo-
raled within a fucl tank, wherein the fuel vapor desorbed
from the canister is guided to an intake system communi-
cating with an engine main body.

2. Description of the Related Art

A generul-purpose engine having a canister disposed
within a tank cap of a fuel tank is known from, for example,
Japanese Patent Application Laid-open No. 7-34985.

Usually, a general-purpose engine needs to be compact in
size so that a work machine does not become too large.
However, in the conventional general-purpose engine,
wherein the canister is disposed within the tank cap, the area
around the tank cap becomes undesirably enlarged.

SUMMARY OF THE INVENTION

The present invention has been achieved with the above-
mentioned facts, and it is an aspect of the present invention
to provide a general-purpose engine wherein a canister is
provided without increasing the overall dimensions of the
general-purpose engine.

In accordance with an aspect of the present invention,
there is provided a gencral-purpose engine including a
canister for adsorbing fuel vapor that has evaporated within
a fuel tank. The fuel vapor desorbed from the canister is
guided to an intake system communicating with an engine
main body. The engine main body includes a crankcase and
a cylinder block joined to the crankcase to have an upwardly
inclined cylinder axis. The canister is disposed on one side
of the crankcase and beneath the cylinder block.

Since the canister is disposed in an empty space formed
beneath the cylinder block and has a cylinder axis inclined
upward, the canister is able to be arranged as such while
avoiding any increase in the overall dimensions or size of the
general-purpose engine. Moreover, because the overall
dimensions of the general-purpose engine do not increase,
even if the capacity of the canister is increased, the adsorp-
tion properties of the canister are improved without increas-
ing the overall dimensions of the general-purpose engine.

Furthermore, in accordance with another aspect of the
present invention, the engine main body of the general-
purpose engine includes a cylinder head joined to a head
portion of the cylinder block. As such, the intake system and
an cxhaust system are connected to mutually opposite sides
of the cylinder head. A charge pipeline, which guides the
fuel vapor from the [uel tank, and a purge pipeline, which
guides the fuel vapor desorbed from the canister, are con-
nected to a part of a casing of the canister facing the intake
system side.

Since the charge pipeline and the purge pipeline are
comnecled 10 the casing of the canister on the inlake side,
where exhaust heat from the engine main body has little
influence, the exhaust heat is prevented from affecting
adsorption and desorption of the fuel vapor in the canister,
which improves the efliciency of the canister.
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In accordance with yet another aspect of the present
invention, the fuel tank of the general-purpose engine
includes a removable tank cap. A fuel vapor passage com-
municating with the interior of the fuel tank is formed
between the tank cap and the fuel tank. A pipeline that forms
a part of a charge pipeline for guiding fuel vapor from the
interior of the fuel tank to the camister and has one end
connected to the fuel vapor passage is arranged within the
fuel tank to exlend through the interior of the [uel (ank.
Because the pipeline forming a part of the charge pipeline is
arranged within the fuel tank, the portion of the.charge
pipeline exposed to the outside is reduced; the overall
dimensions of the general-purpose engine, and conse-
quently, the dimensions of a work machine, are reduced; the
ease of mounting and the appearance of the general-purpose
engine are enhanced; the salability is improved; and the
overall safety, taking into consideration the leakage of fuel
vapor, damage to the pipelines, clc., is also enhanced.

Furthermore, in accordance with yet another aspect of the
present invention, an external communicalion passage of the
general-purpose engine, which communicates with the out-
side, is formed within (he 1ank cap. A one-way valve is
provided within the tank cap, wherein the one-way valve
opens when a pressure within the fuel tank is lower than an
external pressure to provide communication between the
external communication passage and the interior of the fuel
tank. With this arrangement, even when the airflow resis-
tance of a route from the charge pipeline through the canister
to the intake system is increased due to the adsorption of the
fuel vapor or the build up of impurities in the canister, by
operating the one-way valve, the pressure within the fuel
tank is prevented from becoming negative. Accordingly, fuel
from the fuel tank is smoothly supplied even if the fuel level
within the fuel tank decreases.

The above-mentioned aspects, other aspects, characleris-
tics, and advantages of the present invention will become
apparent from an explanation of preferred embodiments
described in detail below with reference to the attached
drawings.

BRIEF DESCRIPTION OF THE DRAWINGS

FIG. 1 is a front view of an engine according to a
preferred embodiment of the present invention;

FIG. 2 is a partially cutaway side view of the engine when
viewed from the direction of arrow 2 in IIG. 1,

FIG. 3 is a vertical sectional view of a fuel tank of the
engine;

FIG. 4 is an enlarged view of an upper part of the fuel tank
shown in FIG. 3 as well as a removable tank cap;

FIG. 5 is an enlarged sectional view of a canister taken
along line 5—S5 in FIG. 1;

FIG. 6 is a vertical sectional view of an upper part of a fuel
tank and a removable tank cap according to an alternate
embodiment of the present invenlion;

FIG. 7 is a scctional view of the fuel tank taken along line
7—7 in FIG. 6; and

F1G. 8 is a vertical sectional view of an upper part of a fuel
tank and a tank cap according to a third embodiment of the
present invention.

DESCRIPTION OF TIIE PREIFERRED
EMBODIMENTS

Referring to the preferred embodiment of the present
invention, which is illustrated in FIGS. 1 to 5, a general-
purpose engine is an air-cooled single-cylinder engine used
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in, for example, a work machine. An engine main body 11
includes a crankcase 12, a cylinder block 13, and a cylinder
head 14. The cylinder block 13 is joined to one side of the
crankcase 12 and has an upwardly inclined cylinder axis C.
The cylinder head 14 is joined to a head portion of the
cylinder block 13. A plurality of air cooling fins 134 and 14a
arc provided on outer surfaces of the cylinder block 13 and
the cylinder head 14. The crankcase 12 is mounted on an
engine bed via a mounting face 12a on a lower surlace of the
crankcase 12. A head cover 15 is joined to the cylinder head
14 for covering a valve operating system (not illustrated).

The crankcase 12 is formed trom a case main body 16 and
a side cover 17. The case main body 16 is integrally
cast-molded with the cylinder block 13. The side cover 17 is
joined to an open end of the case main body 16. One end 18a
of a crankshatt 18. which has a horizontal axis and is
rotatably supported in the crankcase 12, projects from the
side cover 17. A case 20 of a recoil starter 19 is mounted on
the case main body 16 on a side opposite the side cover 17
and can be connected 1o the other end of the crankshall 18.

An intake system 21 of the engine includes a carburetor
22, an intake pipe 23, and an air cleaner 24. The carburetor
22 is disposed to one side of the recoil starter 19 and is
connectled to the cylinder head 14 of the engine main body
11. A downstream end of the intake pipe 23 is connected to
the carburetor 22, while an upstream end of the intake pipe
23 is connected to the air cleaner 24.

A cleaner case 25 of the air cleaner 24 includes a cleaner
case main body 26 and a cover plate 27. The cleaner case
main body 26 is formed into a bowl shape opening down-
ward. The cover plate 27 closes a lower open end of the
cleaner case main body 26. A cylindrical first cleaner ele-
ment 28 and a cylindrical sccond cleaner element 29, which
coaxially surrounds the first cleaner element 28, are housed
within the cleaner case 25. Opposite ends, in the axial
direction of the first and second cleaner elements 28 and 29,
are supported by a pair of disc-shaped retaining plates 30
and 31, respectively. Both cleaner elements 28 and 29 are
housed within the cleaner case 25 wherein one of the
retaining plates 31 abuts against the cover plate 27.

An interior of the cleaner case 25 is divided by the cleaner
elements 28 and 29 into an uncleaned chamber 32 on the
outer side and a cleaned chamber 33 on the inner side. An
inlet pipe portion 26a, which communicales with the
uncleaned chamber 32, is integrally provided with the case
main body 26 of the cleaner case 25. An inlet pipe 34 is
connected to the inlet pipe portion 26a and feeds external air
into the uncleaned chamber 32.

The extemal air fed into the uncleaned chamber 32
through the intet pipe 34 and the inlet pipe portion 26a is
cleaned while passing through the second cleaner element
29 and the first cleaner element 28, and is then guided to the
cleaned chamber 33. The cleaned air within the cleaned
chamber 33 is guided to the carburetor 22 through the intake
pipe 23.

The intake pipe 23 extends downward from the air cleaner
24 and is formed from a pipe 35 and a cover 36. The pipe
35 extends vertically with an open upper end, and has, in a
lower part, an intcgral connecting pipe portion 354 con-
nected to the carburetor 22. 'The cover 36 closes an upper
end opening of the pipe 35 and abuts against a bottom of the
cover plate 27. A feed pipe portion 364 is integrally provided
with the cover and extends through central parts of (he cover
plate 27 and the retaining plate 31 and projects into the
interior of the cleaned chamber 33 from below.

An increased diameter head portion 37a of a bolt 37
engages the pipe 35 from below, while the remainder of the

35

40

45

&

50

60

65

n

4

bolt 37 extends through the pipe 35, the feed pipe portion
36a of the cover 36, the retaining plate 30, and the upper
closed end of the cleaner case main body 26. A wing nut 38
is screwed onto a threaded portion of the bolt 37 and engages
the retaining plate 30 from above. Tightening the wing nut
38 establishes a unit including the first and second cleaner
elements 28 and 29, the cover plate 27 of the cleaner case 25,
and the intake pipe 23, all of which are held between the
relaining plates 30 and 31. A plurality of ribs 265 are
provided at the closed upper end of the cleaner case main
body 26 of the cleaner case 25, and abut against the retaining
plate 30 from above. Screwing and tightening a wing nut 39
onto a threaded portion of the bolt 37 projecting upward
from the closed upper end of the cleaner case main body 26
completes assembly of the air cleaner 24, thus connecting
the air cleaner 24 to the intake pipe 23.

An exhaust system 41 of the engine includes an exhaust
pipe 42 and an exhaust mulller 43 which is covered with a
cover 45. The exhaust pipe 42 is connected to the cylinder
head 14 of the engine main body 11 on the side opposile the
carburetor 22. The exhaust mufller 43 is connected to the
exhaust pipe 42 and is supported by a bracket 44 that is
attached to the cylinder head 14 of the engine main body 11.

Thal is, the intake system 21 and the exhaust system 41
are connected to mutually opposite sides of the cylinder
head 14 of the engine main body 11.

A fuel tank 48 is disposed above the crankcase 12 of the
engine main body 11. The fuel tank 48 is supported by
support arms 49 and 50. The support arm 49 is inteprally
provided with the case main body 16 of the crankcase 12.
The support arm 50 is integrally provided with the cylinder
block 13.

In FIG. 3, the fucl tank 48 is formed by joining the
peripheral edge of an upper tank half 51 and the peripheral
edge of a lower tank hall 52 (o each other. The upper tank
halt'51 is formed into a bowl shape opening downward. The
lower tank half 52 is formed into a bowl shape opening
upward. The peripheral edge of a support cover 53 is joined
to the peripheral edges of the upper and lower tank halves 51
and 52. The support cover 53 is formed in a bowl shape
opening upward to cover the lower tank half 52 from below.

Secured to an inner face of'the support cover 53 are a weld
nut 56 and a head 54a of a bolt 54 inserted through the
support cover 53 and the supporl arm 49. A nul 55 is screwed
onto a threaded portion of the bolt 54 projecting from the
support arm 49. A boll 57 inserted through (he support arm
50 and the support cover 53 is screwed into the weld nut 56.
Tightening (he nut 55 and the bolt 57 enables the support
cover 53, that is, the fuel tank 48, to be supported by the
engine main body 11.

Referring also to FIG. 4, a seal support member 59 is
welded to a central part of an inner face of the upper tank
half 51 of the fuel tank 48. A central part of the seal support
member 59 has a seal-mounting hole 58. An annular seal 61
is mounted in the seal-mounting hole 58 to form a fuel filler
hole 60 by means of an inner periphery of the seal 61.
Furthermore, integrally formed with the central part of the
upper tank half 51, at a position corresponding to the seal
support member 59, are a scaling portion 62 and a tubular
latching portion 63. The sealing portion 62 protrudes upward
into a ring shape. The wbular latching portion 63 is con-
nected to the inner periphery of the sealing portion 62 and
extends downward.

The fuel filler hole 60 is closed with a removable tank cap
64. The tank cap 64 includes an insertion tube 65, a
dish-shaped operating member 66, and a support tube 67
held between the insertion tube 65 and the operating mem-
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ber 66. The insertion tube 65 is removably inserted into the
fuel filler hole 60. The operating member 66 is joined to the
upper end of the insertion tube 65.

‘The insertion tube 65 is integrally formed from a bot-
tomed small-diameter cylindrical portion 655, a tapcred
portion 65¢, a large-diameter cylindrical portion 654, a
flange portion 65¢, and a mating tubular portion 65/, The
small-diameter cylindrical portion 656 has a lower end
closed by an end wall 65a. The tapered portion 65¢ has a
small-diameter end coaxially connected to the other end of
the small-diameter cylindrical portion 65b. The large-diam-
eter cylindrical portion 654 is coaxially connected to the
large-diameter end of the tapered portion 65¢. The flange
portion 65¢ extends radially outward trom the upper end of
the large-diameter cylindrical portion 654. The mating tubu-
lar portion 65f extends from the outer periphery of the flange
portion 65e to the side on which the mating tubular portion
65/ coaxially surrounds he large-diameter cylindrical por-
tion 654. The small-diameter cylindrical portion 656 is
inserted into the fuel filler hole 60 while being in resilient
sliding contact with the seal 61.

The mating tubular portion 65/ of the insertion tube 65 is
fitted into the dish-shaped operating member 66. The oper-
ating member 66 is joined to the upper end of the insertion
tube 65 by swaging an open edge of the operating member
66 to engage the tip of the mating tubular portion 65/

The support tube 67 integrally includes a first cylindrical
portion 67a, a first connecting collar portion 675, a second
cylindrical portion 67¢, a second connecting collar portion
67d, and a third cylindrical portion 67e. The first cylindrical
portion 674 is coaxially disposed within the small-diameter
cylindrical portion 656 of the insertion tube 65. The first
connecting collar portion 675 projects radially outward from
amiddle portion close to the upper end of the first cylindrical
portion 67a. The second cylindrical portion 67¢ is fitted into
the large-diameter cylindrical portion 654 of the insertion
tube 65 to coaxially surround the first cylindrical portion 67a
and is connected to the outer periphery of the first connect-
ing collar portion 67b. The second connecting collar portion
674 projects radially outward trom a middle portion close to
the upper end of the second cylindrical portion 67¢. The
third cylindrical portion 67¢ is connected to the outer
periphery of the second connecting collar portion 674 to
coaxially surround the second cylindrical portion 67¢. Upper
ends of the first to the third cylindrical portions 674, 67¢, and
67e abut agains! the closed end of the operating member 66.

An annular spacer 68, which is made of an elastic
material, is held between the second connecting collar
portion 674 of the support tube 67 and the flange portion 65¢

of the insertion tube 65. By swaging the open edge of the :

operating member 66 to engage the mating tubular portion
65/ of the insertion tube 65, the operating member 66 is
joined to the upper end of the insertion tube 65, and the
support tube 67 is held between the insertion tube 65 and the
operating member 66.

An engagement member 69 is slidably supported in the
first cylindrical portion 67a of the support tube 67 bencath
the first connecting collar portion 675. The engagement
member 69 integrally includes a cylindrical boss 69« and a
pair of engagement arms 69b. The cylindrical boss 694 is
fitted around the first cylindrical portion 67a. The engage-
ment arms 695 extend on opposite sides trom the boss 69a
and away [rom an ouler diameler of the first cylindrical
portion 67a. A pair of slits 70 provided in the large-diameter
cylindrical portion 654 of the insertion tube 65 extends in the
axial direction. The engagement arms 695 extend through
the slits 70. That is, the engagement member 69 is mounted

30

35

40

45

60

6

on the tank cap 64 to prevent the engagement member 69
from pivoting around an axis of the engagement member 69
by the two slits 70 and an axial sliding range of the
engagement member 69 is restricted by longitudinally oppo-
site ends of the slits 70. A spring 71 is provided under
compression between the end wall 65a of the insertion tube
65 and the engagement member 69, wherein the spring 71
exhibits a spring force urging the engagement member 69
toward the first connecting collar portion 675 of the support
tube 67.

Tips of the engagement arms 695 project from the large-
diameter cylindrical portion 65d of the insertion tube 65. A
pair of cutouts 72 is formed in the latching portion 63 of the
fuel tank 48. The tips of the engagement arms 695 are
removably inserted into the cutouts 72. The latching portion
63 is formed so that, in a process in which the tank cap 64
is pivoted in one direction through a predetermined angle
while the tips of the engagement arms 695 are inserted into
the two cutouts 72, the latching portion 63 pushes the
engagemenl member 69 to compress the spring 71. When
the tank cap 64 is pivoted through the predetermined angle,
the latching portion 63 engages the engagement arms 695,
resiliently urged by the spring 71, to maintain a state in
which the lank cap 64 is mounted on the fuel (ank 48.

A ring-shaped gasket 73 is fitted around the outer periph-
ery of the large-diameter cylindrical portion 654 of the
insertion tube 65. In a state in which the tank cap 64 is
mounted on the fuel tank 48, the gasket 73 is held between
the sealing portion 62 of the fuel tank 48 and the flange
portion 65e of the insertion tube 65.

An upper end portion of a strap 74 is retained on the end
wall 65a of the insertion tube 65. The lower end of the strap
74 is integrally formed with a hook 75 wherein the hook 75
does not easily pass through the filler opening 60. Therefore,
when the tank cap 64 is detached from the fuel tank 48, the
hook 75 catches onto the seal support member 59 at the
peripheral edge of the fuel filler hole 60, thus preventing the
tank cap 64 from talling off.

In a state in which the tank cap 64 is mounted on the fuel
tank 48, an annular fuel vapor passage 78 is formed by the
sealing portion 62 of the fuel tank 48, the seal support
member 59, and the tank cap 64 to surround the tank cap 64.
A channel 79 is provided on the seal support member 59 to
form a passage thal provides communicalion between the
fuel vapor passage 78 and the interior of the fuel tank 48.
The channel 79 is formed between the seal support member
59 and an inner face of the upper tank half 51. That is, the
[uel vapor passage 78 communicates with the inlerior of the
fuel tank 48.

An external communication passage 80 that communi-
cates with the outside is formed between the operating
member 66 and the support tube 67 of the tank cap 64. The
external communication passage 80 includes a first annular
passage portion 80a, a second annular passage portion 805,
a third annular passage portion 80c¢, and a central passage
portion 80d. The first annular passage portion 80a is formed
between the flange portion 65¢ of the insertion tube 65 and
the operating member 66 outside the third cylindrical por-
tion 67¢ of the support tube 67. The sccond annular passage
portion 806 is formed between the second and third cylin-
drical portions 67¢ and 67e of the support tube 67. The third
annular passage portion 80c is formed between the second
and (irst cylindrical portions 67¢ and 67a of the support tube
67. The central passage portion 804 is formed within the first
cylindrical portion 67a of the support tube 67.

An extemal communication hole 81, providing commu-
nication between the first annular passage portion 80a and
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the outside, is provided in the flange portion 65¢ of the
insertion tube 65. A communication channel 82, providing
communication between the first and second annular pas-
sage portions 80a and 805, is provided at the vpper end of
the third cylindrical portion 67¢ of the support tube 67. A
communication channel 83, providing communication
between the second and third annular passage portions 804
and 80c, is provided at the upper end of the second cylin-
drical portion 67¢ of the support lube 67. A communication
channel 84, providing communication between the third
annular passage portion 80¢ and the central passage portion
804, is provided at the upper end of the first cylindrical
portion 67a of the support tube 67.

A partition 85 defining the lower end of the central
passage portion 804 of the external communication passage
80 is integrally provided with the inner periphery of a
portion close to the lower end of the first cylindrical portion
67a ol the support tube 67 lo divide the interior of the first
cylindrical portion 67a into upper and lower parts.

A onc-way valve 86 is provided within the lank cap 64
and opens when the pressure of the interior of the fuel tank
48 is lower than the exlernal pressure to provide communi-
cation between the external communication passage 80 and
the interior of the [uel lank 48. The one-way valve 86
includes a valve hole 87 and a leat valve member 88. The
valve hole 87 is provided in a central part of the partition 85
and coaxially extends from the lower end of the central
passage portion 804 of the external communication passage
80. The leaf valve member 88 is capable of closing the valve
hole 87 by being seated on the central part of the partition
85 from the side opposite the central passage portion 80d.

Ablocking member 89 s fitted into a lower end part of the
first cylindrical portion 67a. The state in which the blocking
member 89 is fitted into the first cylindrical portion 674 is
maintained by making a support picce 90 abut against the
blocking member 89, wherein the support piece 90 is formed
by cutting and raising a part of the end wall 65a of the
insertion tube 65.

A passage 91, communicating with the interior of the fuel
tank 48, is provided in a central part of the blocking member
89, wherein the interior pressure of the fuel tank 48 acts on
the valve member 88 from the side opposite the partition 85.
The gap between the blocking member 89 and the partition
85 is sel to allow opening and closing operations of the valve
member 88 which is housed between the blocking member
89 and (he partition 85.

Fuel vapor evaporated within the fuel tank 48 and guided
1o the fuel vapor passage 78 is then guided to a canister 96
by a charge pipeline 95A. The fuel vapor desorbed from the

canisler 96 is guided inlo the intake pipe 23 of the intake 5

system 21 via a purge pipeline 97. The canister 96 is
disposed to one side of the crankcase 12 and beneath the
cylinder block 13 having the upwardly inclined cylinder axis
C.

In FIG. 5, a casing 98 of the canister 96 has an axis that 5

is substantially parallel to the crankshaft 18 rotatably sup-
ported by the crankcase 12 of the engine main body 11. The
casing 98 is formed from a synthetic resin and has a
bottomed cylindrical casing main body 99 and a cover 100.
‘The casing main body 99 has an end wall 994 at one end and
an opening al the other end. The cover 100 is welded 1o the
casing main body 99 to close the opening.

The intake system 21 and the exhaust syslem 41 are
connected to mutually opposite sides ot the cylinder head 14
of the engine main body 11. The casing 98 is disposed so that
the end wall 994 of the casing main body 99 faces the intake
system 21 side. The cylinder block 13 includes a heat
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shielding cover 101, which covers the cylinder block 13
from below and is disposed between the cylinder block 13
and the canister 96. The casing 98 is fixedly supported by the
heat shielding cover 101.

A partition wall 995 is integrally provided with an inner
face of the casing main body 99 and the cnd wall 994. The
partition wall 994 has one end connected to the end wall 99a
and extends toward the cover 100 (o divide the interior of the
casing main body 99 into vpper and lower portions. A
support member 103 is fitted into and fixed Lo the other end
ot the casing main body 99 to form a middle chamber 111
between the support member 103 and the cover 100. The
support member 103 integrally has a disc portion 103a
having a plurality of through holes 102, and a cylindrical
portion 1035 having one end thereof connected to the outer
periphery of the disc portion 103a and extending toward the
cover 100. The other end of the cylindrcal portion 1035,
which is fitted into the other end of the casing main body 99,
is held between the cover 100 and the casing main body 99.

An upper adsorbent layer 104 packed with an adsorbent,
such as, for example, activated carbon, is housed and held
within the casing main body 99 above the partition wall 995.
A filter 106 is disposed between the upper adsorbent layer
104 and the end wall 994 and a filter 107 is disposed between
the upper adsorbent layer 104 and the disc portion 103a of
the support member 103. A lower adsorbent layer 105
packed with an adsorbent, such as, for example, activated
carbon, is housed and held within the casing main body 99
beneath the partition wall 996. The filter 107 is disposed
between the lower adsorbent layer 105 and the disc portion
103 of the support member 103. The (ilter 108 is disposed
between the lower adsorbent layer 105 and the end wall 99a.

An expanded portion 99¢ which forms an introduction
chamber 110 between the expanded portion 99¢ and (he filter
106 is integrally provided with the end wall 99a above the
partition wall 995 and protrudes outward. A connecting
tubular portion 994 having a filter 109 fitted and housed
therewithin is integrally provided with the end wall 99a
beneath the partition wall 995 and protrudes outward. A cap
113 is fitted onto the connecting tubular portion 994 to form
a discharge chamber 112 between the cap 113 and the filter
109. The cap 113 is provided with an external communica-
tion hole 114 which communicates with the discharge cham-
ber 112 and opens downward.

Connected to the expanded portion 99¢ are the charge
pipeline 95A, which guides the [uel vapor [rom the [uel tank
48, and the purge pipeline 97, which guides the fuel vapor
that has desorbed [rom the canister 96 to the inlake pipe 23.
The fuel vapor that has evaporated in the fuel tank 48 when
the engine is stopped is fed (rom the charge pipeline 95A
into the introduction chamber 110 and flows toward the
discharge chamber 112 via the filter 106, the upper adsorbent
layer 104, the filter 107, the through holes 102 of the support
member 103, the middle chamber 111, the through holes 102
of the support member 103, the filter 107, the lower adsor-
bent layer 105, and the filters 108 and 109. 'The tuel vapor
is adsorbed by the upper and lower adsorbent layers 104 and
105.

When the engine is running, air fed into the discharge
chamber 112 through the external communication hole 114
Hows toward the intake pipe 23 via the filters 109 and 108,
the lower adsorbent layer 105, the filter 107, the through
holes 102 of the support member 103, the middle chamber
111, the through holes 102 of the support member 103, the
filter 107, the upper adsorbent layer 104, the filter 106, the
introduction chamber 110, and the purge pipeline 97. The
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fuel vapor desorbed from the lower adsorbent layer 105 and
the upper adsorbent layer 104 is guided to the intake pipe 23
side accompanied by the air.

In this way, the interior of the casing 98 of the canister 96
is divided into upper and lower portions by the partition wall
portion 996, and the fuel vapor or the air accompanying the
fuel vapor flows, sequentially, past the upper adsorbent layer
104 above the partition wall portion 996 and the lower
adsorbent Jayer 105 beneath the partition wall portion 995,
Theretore, it is possible to increase the adsorption length
while keeping the casing 98 compact, as well as improving
adsorption efliciency.

The charge pipeline 95A includes a pipeline 115 and a
pipeline 116. The pipeline 115 is formed between the tank
cap 64 and the fuel tank 48 and has one end communicating
with the fuel vapor passage 78 which communicates with the
interior of the fuel tank 48. The pipeline 116 provides a
connection between the pipeline 115 and the canister 96. The
pipelines 115 and 116 are, for example, rubber hoses.

A connecling pipe 117 vertically exlends through the scal
support member 59 of the fuel tank 48 on the side opposite
the canisler 96 relative lo the axis of (he tank cap 64. A
middle portion of the connecting pipe 117 is mounted on the
seal supporl member 59, wherein the upper end of the
connecting pipe 117 communicates with the fuel vapor
passage 78, and the lower end of the connecting pipe 117 is
connected to the upper end of the pipeline 115. A vertically
extending connecting pipe 118 passes through the base of
the lower tank half 52 of the fuel tank 48 in a liquid-tight
manner. A middle portion of the connecting pipe 118 is
mounted on the basc of the lower tank half 52. The upper
end of the connecting pipe 118 is connected to the lower end
of the pipeline 115. The pipeline 116 extends through the
support cover 53 and has one end connected to the lower end
of the connecling pipe 118,

That is, the pipeline 115, forming a part of the charge
pipeline 95A, is disposed within the fuel tank 48 while
extending through the interior of the fuel tank 48 to com-
municate with the fuel vapor passage 78 on the side opposite
the canister 96 relative to the axis of the tank cap 64.

A pair of connecting pipe portions 119 and 120 are
provided side-by-side on the expanded portion 99¢ of the
canister 96. The other end of the pipeline 116 is connected
lo one connecling pipe portion 119. One end of the purge
pipeline 97 is connected to the other connecting pipe portion
120. The other end of the purge pipeline 97 is connecled to
a connecting pipe portion 356 which is integral with the pipe
35 of the intake pipe 23.

Referring again to FIG. 3, mounted on the base of the

lower (ank half 52 of the fuel tank 48 is a filter case 93 3

provided with a filter 92 for filtering fuel within the fuel tank
48. A fuel hose 94 which guides the fuel to the carburetor 22
is connected to the filter case 93.

The operation of the first embodiment is now described.

The engine main body 11 includes the crankcase 12 and s

the cylinder block 13 joined to the crankcase 12 and has the
upwardly inclined cylinder axis C. The canister 96 for
adsorbing fuel vapor evaporated within the fuel tank 48 is
disposed on onc side of the crankcase 12 and beneath the
cylinder block 13.

Thal is, an emply space is formed beneath the cylinder
block 13 as a result of the cylinder axis C being inclined
upward. Since the canister 96 is disposed in the emply space,
it is possible to arrange the canister 96 therein without
increasing the overall dimensions of the general-purpose
engine. Moreover, the overall dimensions of the general-
purpose engine do not increase even if the capacity of the
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canister 96 is increased. Thus, it is possible to improve the
adsorption properties of the canister 96 while avoiding any
increase in the overall dimensions of the general-purpose
engine.

Furthermore, he engine main body 11 includes the cyl-
inder head 14 joined to the head portion of the cylinder block
13 wherein the intake system 21 and the exhaust system 41
are connected to mutually opposite sides of the cylinder
head 14. Also, the charge pipeline 95A, which guides the
fuel vapor from the fuel tank 48, and the purge pipeline 97,
which guides the fuel vapor desorbed from the canister 96,
are connected to a portion of the casing 98 of the canister 96
facing the intake system 21 side. Therefore, the charge
pipeline 95A and the purge pipeline 97 are connected to the
casing 98 of the canister 96 on (he intake side where exhaust
heat [rom the engine main body 11 has little influence, and
it is thus possible o prevent the exhaust heat [rom affecting
adsorption and desorption of fuel vapor in the canister 96,
wherein the elliciency of the canisler 96 is improved.

Moreover, the fuel vapor passage 78, communicaling with
the intertor of the fuel tank 48, is formed between the fuel
tank 48 and the tank cap 64 mounted onto the fuel tank 48.
Also, the pipeline 115, which forms a part of the charge
pipeline 95A for guiding the fuel vapor from the interior of
the tuel tank 48 to the canister 96 and has one end commu-
nicating with the fuel vapor passage 78, is arranged within
the fuel tank 48 and extends through the interior of the fuel
tank 48. Therefore, it is possible to reduce the portion of the
charge pipcline 95A exposed to the outside; reduce the
overall dimensions of the general-purpose engine, and con-
sequently, the dimensions of the work machine; enhance the
ease of mounting and the appearance of the general-purpose
engine; improve (he salability; and enhance the safety, while
taking into consideration the leakage of fuel vapor, damage
lo the pipelines, elc.

Furthermore, the pipeline 115, forming a part of the
charge pipeline 95A, communicates with the fuel vapor
passage 78 on the side opposite the canister 96 relative to the
axis of the tank cap 64. Therefore, when the fuel tank 48 is
tilted with the canister 96 side down, the flow of fuel into the
pipeline 115 is avoided. When the fuel tank 48 is tilted with
the canister 96 side up, although there is a possibility that
fuel might flow into the pipeline 115, since the canister 96

? has a relatively high position, the flow of fuel into the

canister 96 is suppressed. As a result, even when the fuel
tank 48 is tilted, it is possible to prevent the fuel from
flowing permanently into (he canistcr 96.

Furthermore, the one-way valve 86, which opens when
the pressure within the tuel tank 48 is lower than the exteral
pressure Lo provide communication belween the extemal
communication passage 80 and the interjor of the fuel tank
48, is provided within the tank cap 64. Therefore, even when
the airflow resistance of a route trom the charge pipeline
95A through the canister 96 to the intake system 21 is
increased due to the adsorption of the fuel vapor or the build
up of impurities in the canister 96, it is possible, by means
of the operation of the one-way valve 86, Lo prevent the
pressure within the fuel tank 48 from becoming negative,
thereby smoothly supplying the [uel from the fuel tank 48
even if the tuel level within the fuel tank 48 decreases.

A second embodiment of the present invention is now
described with reference to FIG. 6 and FIG. 7.

Part of a charge pipeline 95B, which guides fuel vapor
evaporated within a tuel tank 48 to a canister 96, is formed
from a pipeline 115 disposed within the fuel tank 48 and
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extends through the interior of the fuel tank 48 and a
synthetic resin pipeline 121 which is connected to the upper
end of the pipeline 115.

The pipeline 121 is formed from a connecting pipe
portion 121a and an extension tubular portion 1216, The
connecting pipe portion 121a is mounted on a seal support
member 59 of the fucl tank 48 on the side opposite the
canister 96 relative to the axis of a tank cap 64. The
extension lubular portion 1215 is inlegrally connecled to the
connecting pipe portion 121a and disposed within a tuel
vapor passage 78.

The connecting pipe portion 121a is mounted on the seal
support member 59 so that a lower end projects downward
from the seal support member 59. The upper end of the
pipeline 115 is connected to the lower end of the connecting
pipe portion 121a.

The extension tubular portion 1215 has one end integrally
connected to the upper end of the connecting pipe portion
1214 and is bent into an arc shape to be arranged along
substantially the enlire circumference within the annular fuel
vapor passage 78 with an opening at the other end of the
extension tubular portion 1215 reaching the vicinity of the
connecting pipe portion 121a.

Fixedly altached to an inner face of the seal supporl
member 59 is a support member 122 for retaining the
extension tubular portion 1214 of the pipeline 21. The
support member 122 includes a support tube portion 1224
fitted into, and fixed to, the inner face of the seal support
member 59, a support collar portion 1225 projecting radially
inward from the upper end of the support tube portion 122a,
and an inner periphery restraining tube portion 122¢ rising
upward from the inner periphery of the support collar
portion 1225. The extension tubular portion 1215 of the
pipeline 121 is placed on, and supported by, the support
collar portion 1225, while an inner peripheral side of the
extension tubular portion 1215 arranged into an arc shape is
restrained by the inner periphery restraining tube portion
122¢.

Provided in the support member 122 is a pair of cutouts
123 formed by cutting away parts ot the support collar
portion 1224 and the inner periphery restraining tube portion
122¢, wherein the cutouts 123 are positioned on one diam-
eter. A portion at the one end of the extension tubular portion
1215 that rises from the connccting pipe portion 121a is
positioned in one of the cutouts 123.

In accordance with the sccond embodiment, when the fuel
tank 48 is tilted with the canister 96 side down, since the
opening al (he other end of the extension (ubular portion
1216 is at a high position, the flow of fuel into the pipeline

121 is avoided. When the fuel lank 48 is tilted with Lhe :

canister 96 side up, although there is a possibility that the
fuel might flow into the opening at said other end of the
extension tubular portion 1215, since the extension tubular
portion 1214 is bent into the arc shape, the fuel will not flow
from the pipeline 121 into the pipeline 115. Therefore, it is
possible to prevent the fuel from flowing into the canister 96
cven when the fuel tank 48 is tilted.

A third embodiment of the present invention is now
described with reference to FIG. 8.

A seal support member 59' is welded to a central part of
an inner face of an upper tank hall 51 of a fuel tank 48'. A
central part of the seal support member 59" has a seal-
mounting hole 58 therein. Mounted in the scal-mounting
hole 58 is an annular seal 61, which forms a tuel filler hole
60 with an inner periphery of the seal 61. A sealing portion
62 and a tubular latching portion 63 are integrally formed
with the central part of the upper tank half 51 at a position
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corresponding to the seal support member 59'. The sealing
portion 62 protrudes upward into a ring shape. The latching
portion 63 is connected to the inner periphery of the sealing,
portion 62 and extends downward.

A filter unit 124 is inserted into an upper part of the fuel
tank 48' wherein the upper end of the filter unit 124 is
engaged with a connecting part between the sealing portion
62 and (he laiching portion 63. A casing 125 of the filter unit
124 is formed from a synthetic resin and integrally includes:
a [iller support lube portion 1254 having a boltomed cylin-
drical shape with an open upper end; a sealing tube portion
1255 connected to the upper end of the filter support be
portion 1254 and inserted into the fuel filler hole 60 to be in
resilient contact with the seal 61; a support tube portion 125¢
that extends vpward from the upper end of the sealing tube
portion 1255 and is inserted into the latching portion 63; and
an engagement collar portion 1254 projecting radially out-
ward from the upper end of the support tube portion 125¢.
The engagement collar portion 1254 engages from above
with the connecting part between the sealing portion 62 and
the latching portion 63.

Provided in the filter support tube portion 1254 of the
casing 125 are a plurality of openings 126 extending from
the side face to the base of the filter support tube portion
125a. Mesh filters 127 are disposed in the openings 126 and
are supported by the filter support tube portion 125a.

A tank cap 130 includes: an insertion tube 131 that is
removably inserted into an upper part of the casing 125 of
the filter unit 124; a disc-shaped operating member 132
joined to the upper end of the insertion tube 131; a support
tube 133 that is inserted into, and fixed to, an upper part of
the insertion tube 131; a retaining member 134 (hal is held
between the support tube 133 and the operating member
132; a seal support piece 135 fixed to the lower end of the
insertion tube 131; and a ring-shaped seal 136 that is
mounted on the seal support piece 135 and removably
inserted into the sealing tube portion 1256 of the casing 125
in resilient contact therewith.

The seal support piece 135 integrally includes a bottomed
cylindrical portion 135a formed into a bottomed cylindrical
shape with a lower end thereof closed and a mounting
projection 1356 projecting from the outer face of the bot-
tomed cylindrical portion 135q and formed to have a sub-
stantially L-shaped cross-section when vertically sectioned.
A through hole 137 is provided in the lower closed end of the
bottomed cylindrical portion 135a. In this way, the seal 136
is attached to the seal support piece 135 to surround the
botlomed cylindrical portion 135a while embedding the
mounting projection 1355 into the inner periphery of the seal
136.

The insertion tube 131 is integrally formed from: a
cylindrical swage-joined portion 1314 fitted from above into
the bottomed cylindrical portion 135a of the seal support
piece 135 and joined by swaging; a flat circular receiving
step 1315 connected to the upper end of the swage-joined
portion 131¢ at substantially a right anglc and facing
upward; a small-diameter cylindrical portion 131c¢ rising
slightly upward from the outer periphery of the reception
step 1316; a tapered portion 1314 having a small-diameter
end couxially connected to the upper end of the small-
diameter cylindrical portion 1315; a large-diameter cylin-
drical portion 131e coaxially connected Lo the large-diam-
eter end of the tapered portion 131d; a tlange portion 131/
projecting radially outward from the upper end of the
large-diameter cylindrical portion 131e; and a mating tubu-
lar portion 131g extending from the outer periphery of the
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flange portion 131/ to the side where the mating tubular
portion 131g coaxially surrounds the large-diameter cylin-
drical portion 131e.

‘The mating tubular portion 131g of the insertion tube 131
is fitted into the dish-shaped operating member 132, The
operating member 132 is joined to the upper end of the
inscrtion tube 131 by swaging an open edge of the operating
member 132 wherein the operating member 132 engages the
lip of the mating tubular portion 131g.

The support tube 133 integrally includes a first cylindrical
portion 133a, a connecting collar portion 1335, a second
cylindrical portion 133¢, and a flange portion 1334d. The first
cylindrical portion 133a is coaxially disposed within the
insertion tube 131. The connecting collar portion 1336
projects radially outward from the upper end of the first
cylindrical portion 133a. The second cylindrical portion
133c s fitted into the large-diameter cylindrical portion 131e
of the inscrtion (ube 131 and connected Lo the outer periph-
ery of the connecting collar portion 1334. The flange portion
133d projects radially outward [rom the upper end of the
second cylindrical portion 133c.

The retaining member 134 is integrally formed from a
bottomed cylindrical portion 134a fitted from above into the
second cylindrical portion 133¢ of lhe support tube 133 and
a flange portion 1345 projecting radially outward from the
upper end of the bottomed cylindrical portion 134a.

The retaining member 134 is held between the support
tube 133 and the operating member 132 so that the flange
portion 1345 is disposed between the flange portion 1334 of
the support tube 133 and the operating member 132. By
swaging the open edge of the operating member 132
wherein the operating member 132 engages the mating
tubular portion 131g of the insertion tube 131 while an
annular spacer 138, which is made from a resilient material,
is held between the flange portion 1334 of (he support tube
133 and the flange portion 131/ of the insertion tube 131.
The upper end of the insertion tube 131 is joined to the
operating member 132. Also, the spacer 138, the upper end
of the support tube 133, and the retaining member 134 are
held between the operating member 132 and the support
tube 133.

An engagement member 139 is slidably supported in a
vertical manner within the tank cap 130. The engagement
member 139 is integrally formed from a ring plate 139a,
surrounding the first cylindrical portion 133a of the support
tube 133, and a pair ol engagement arms 1396 extending to
opposite sides from the ring plate 139a on one diameter of
the ring plate 139a. The large-diameter cylindrical portion
131e of the insertion tube 131, the support tube portion 125¢,

and the engagement collar portion 1254 of the casing 125 are

each provided with a pair of slits 140 and 141 that extend in
the axial direction, wherein the engagement arms 1395
extend through the slits 140 and 141, That is, the engage-
ment member 139 is mounted on the tank cap 130 so that the
engagement member 139 is prevented from pivoting around
an axis by the slits 140 and 141, and an axial sliding range
of the engagcment member 139 is restricted by longitudi-
nally opposite ends of the slits 140 and 141. A spring 142 is
provided under compression between the receiving step
1315 of the insertion tube 131 and the ring plate 139a of the
cngagement member 139, wherein the spring 142 exhibits a
spring force urging the engagement member 139 toward the
first connecting collar portion 1336 of the support lube 133.

Tips of the engagement arms 1395 project trom the
support tube portion 125¢ of the casing 125. A pair of cutouts
72 is formed in the latching portion 63 of the fuel tank 48'.
The tips of the engagement arms 1394 are removably
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inserted into the cutouts 72. The latching portion 63 is
formed so that: in a process in which the tank cap 130 is
pivoted in one direction through a predetermined angle
while the tips of the engagement arms 1395 are inserted into
the two cutouts 72, the latching portion 63 pushes the
engagement member 139 so as to compress the spring 142.
When the tank cap 130 is pivoted through the predetermined
angle, the latching portion 63 engages with the engagement
arms 1395 resiliently urged by the spring 142, thereby
maintaining the state in which the tank cap 130 is mounted
on the fuel tank 48'.

A ring-shaped gasket 73 is fitted around the outer periph-
ery of the large-diameter cylindrical portion 131e of the
insertion tube 131. In the state in which the tank cap 130 is
mounted on the fuel tank 48'; the gasket 73 is held between
the sealing portion 62 of the fuel tank 48' and the flange
portion 131/ of the insertion tube 131.

In the slate in which the tank cap 130 is mounted on the
fuel tank 48", a fuel vapor passage 143 is formed between the
support tube 133 of (he tank cap 130 and the sealing portion
62 and the seal support member 59' of the fuel tank 48'. The
fuel vapor passage 143 communicales wilh the interior of
the fuel tank 48' via the through hole 137 provided in the seal
support piece 135 and the filters 127.

An external communication passage 144 that communi-
cates with the outside is formed between the operating
member 132, the support tube 133, and the retaining mem-
ber 134 of the tank cap 130. This external communication
passage 144 includes: an annular passage portion 144a
formed outside the spacer 138 between the operating mem-
ber 132 and the flange portions 131/; 1334, and 1345 of the
insertion tube 131, the support tube 133, and the retaining
member 134; a passage portion 1444 formed between the
retaining member 134 and the operating member 132; and a
central passage portion 144¢ formed within the first ¢ylin-
drical portion 133a of the support tube 133.

The flange portion 131/ of the insertion tube 131 is
provided with an external communication hole 145 provid-
ing communication between the annular passage portion
144a and the outside. The outer edge ot the flange portion
1344 is provided with a comumunication channel 146 which
provides communication between the annular passage por-
tion 144a and the passage portion 144b. The closed end of
the bottomed cylindrical portion 134a is provided wilh a
through hole 147 which provides communication between
the passage portion 1445 and the central passage porlion
144c.

A partition 148 defining (he lower end of the cenlral
passage portion 144¢ of the external communication passage
144 is integrally provided with Lhe inner periphery of a
portion close to the lower end of the first cylindrical portion
133a of the support tube 133 to divide the interior of the first
cylindrical portion 133« into upper and lower parts.

A one-way valve 150 is provided within the tank cap 130
and opens when the pressure of the interior of the fuel tank
48' is Jower than the external pressure to provide commu-
nication between the external communication passage 144
and the interior of the fuel tank 48'. The one-way valve 150
includes a valve hole 151 and a leaf valve member 152. The
valve hole 151 is provided in a central part of the partition
148 so that the valve hole 151 coaxially extends from the
lower end of the central passage portion 144c. The leaf valve
member 152 is capable of closing the valve hole 151 when
seated on the central part of the partition 148 from the side
opposite the central passage portion 144c.

A blocking member 153 is fitted into, and fixed to, a lower
end portion of the first cylindrical portion 133a. A passage
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154, communicating with the fuel vapor passage 143, is
provided in a central part of the blocking member 153 so that
the pressure of the interior of the fuel vapor passage 143, that
is, the pressure of the interior of the fuel tank 48', acts on the
valve member 152 from the side opposite the partition 148.
‘I'he gap between the blocking member 153 and the partition
148 is set to allow opening and closing operations of the
valve member 152 which is housed between the blocking
member 153 and the partition 148.

The fuel vapor that has evaporated within the fuel tank 48'
and has been guided to the fuel vapor passage 143 is further
guided by a charge pipeline 95C to a canister 96. The upper
end of a pipeline 115, forming a part of the charge pipeline
95C and extending through the interior of the fuel tank 48'
to be disposed within the fuel tank 48', is connected to the
lower end of a connecting pipe portion 125¢ integrally
provided with the sealing tube portion 1255 of the casing
125 of the filter unit 124 so as to be connected to the fuel
vapor passage 143.

In accordance with this third embodiment, the same
effects as in the first embodiment can be achieved.

Although preferred embodiments of the present invention
have been described above, the present invention is not
limited to (he above-mentioned embodiments and can be
modified in a variety of ways without departing trom the
subject matter and/or spirit of the present invention.

What is claimed is:

1. A general-purpose engine comprising:

an engine main body;

a fuel tank;

a canister which adsorbs fucl vapor that has evaporated

within the fuel tank; and

an intake system that is in communication with the engine

main body, wherein the fuel vapor desorbed from the
canisler is guided to the intake system;
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wherein the engine main body comprises a crankcase and
a cylinder block joined to the crankcase and having an
upwardly inclined cylinder axis (C), and

wherein the canister is disposed on one side of the

crankcase and bencath the cylinder block.

2. The general-purpose engine according to claim 1,
wherein the engine main body further comprises a cylinder
head joined to a head portion of the cylinder block, wherein
the intake system and an exhaust system are connected to
mutually opposite sides of the cylinder head, and wherein a
charge pipcline, which guides the fuel vapor from the fuel
tank, and a purge pipeline, which guides the fuel vapor
desorbed from the canister, are connected to a part ot a
canister casing facing the intake system.

3. The general-purpose engine according lo claim 1,
wherein the fuel tank includes a removable tank cap and a
fuel vapor passage in communication with an interior of the
fuel tank being formed between the tank cap and the fuel
tank, and wherein a pipeline that forms a part of a charge
pipeline, which guides the tuel vapor trom the interior of the
fuel tank to the canister and has one end connected to the
[uel vapor passage, is arranged within the [uel tank and
extends through the interior of the tuel tank.

4. The general-purpose engine according to claim 3,
wherein an external communication passage that communi-
cates with the outside is formed within the tank cap, and
wherein a one-way valve that opens when a pressure within
the fuel tank is lower than an external pressure to provide
communication between the external communication pas-
sage and the interior of the fuel tank, is provided within the
tank cap.
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Underwriters Laboratories Inc. (UL)
333 Pfingsten Road
Northbrook, IL 60062-2096

UL Standard for Safety for Tests for Sharpness of Edges on Equipment, UL 1439
Fourth Edition, Dated February 26, 1998

Revisions: This Standard contains revisions through and including June 1, 2004
SUMMARY OF TOPICS

This revision is being issued to clarify various tape properties and address miscellaneous
editorial updates and corrections

UL Standards for Safety are developed and maintained in the Standard Generalized Markup Language
(SGML). SGML -- an international standard (ISO 8879-1986) -- is a descriptive markup language that
describes a document’s structure and purpose, rather than its physical appearance on a page. Due to
formatting differences resulting from the use of UL's new electronic publishing system, please note that
additional pages (on which no requirements have been changed) may be included in revision pages due
to relocation of existing text and reformatting of the Standard.

Text that has been changed in any manner is marked with a vertical line in the margin. Changes in
requirements are marked with a vertical line in the margin and are followed by an effective date note
indicating the date of publication or the date on which the changed requirement becomes effective.

The new and/or revised requirements are substantially in accordance with UL's Bulletin(s) on this subject
dated March 25, 2004. The bulletin(s) is now obsolete and may be discarded.

The revisions dated June 1, 2004 include a reprinted title page (page1) for this Standard.

As indicated on the title page (page1), this UL Standard for Safety has been adopted by the Department
of Defense.

The UL Foreword is no longer located within the UL Standard. For information concerning the use and
application of the requirements contained in this Standard, the current version of the UL Foreword is
located on ULStandardsInfoNet at: http://ulstandardsinfonet.ul.com/ulforeword.html

The master for this Standard at UL's Northbrook Office is the official document insofar as it relates to a
UL service and the compliance of a product with respect to the requirements for that product and service,
or if there are questions regarding the accuracy of this Standard.

UL'’s Standards for Safety are copyrighted by UL. Neither a printed copy of a Standard, nor the distribution
diskette for a Standard-on-Diskette and the file for the Standard on the distribution diskette should be
altered in any way. All of UL’s Standards and all copyrights, ownerships, and rights regarding those
Standards shall remain the sole and exclusive property of UL.

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form by any means, electronic, mechanical photocopying, recording, or otherwise
without prior permission of UL.

Revisions of UL Standards for Safety are issued from time to time. A UL Standard for Safety is current
only if it incorporates the most recently adopted revisions.
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UL provides this Standard “as is” without warranty of any kind, either expressed or implied, including but
not limited to, the implied warranties of merchantability or fitness for any purpose.

In no event will UL be liable for any special, incidental, consequential, indirect or similar damages,
including loss of profits, lost savings, loss of data, or any other damages arising out of the use of or the
inability to use this Standard, even if UL or an authorized UL representative has been advised of the
possibility of such damage. In no event shall UL’s liability for any damage ever exceed the price paid for
this Standard, regardless of the form of the claim.

UL will attempt to answer support requests concerning electronic versions of its Standards. However, this
support service is offered on a reasonable efforts basis only, and UL may not be able to resolve every
support request. UL supports the electronic versions of its Standards only if they are used under the
conditions and operating systems for which it is intended. UL’s support policies may change from
time-to-time without notification.

UL reserves the right to change the format, presentation, file types and formats, delivery methods and
formats, and the like of both its printed and electronic Standards without prior notice.

Purchasers of the electronic versions of UL’s Standards for Safety agree to defend, indemnify, and hold
UL harmless from and against any loss, expense, liability, damage, claim, or judgement (including
reasonable attorney’s fees) resulting from any error or deviation introduced while purchaser is storing an
electronic Standard on the purchaser's computer system.

If a single-user version electronic Standard was purchased, one copy of this Standard may be stored on
the hard disk of a single personal computer, or on a single LAN file-server or the permanent storage
device of a multiple-user computer in such a manner that this Standard may only be accessed by one user
at a time and for which there is no possibility of multiple concurrent access.

If a multiple-user version electronic Standard was purchased, one copy of the Standard may be stored on
a single LAN file-server, or on the permanent storage device of a multiple-user computer, or on an Intranet
server. The number of concurrent users shall not exceed the number of users authorized.

Electronic Standards are intended for on-line use, such as for viewing the requirements of a Standard,
conducting a word search, and the like. Only one copy of the Standard may be printed from each
single-user version of an electronic Standard. Only one copy of the Standard may be printed for each
authorized user of a multiple-user version of an electronic Standard. Because of differences in the
computer/software/printer setup used by UL and those of electronic Standards purchasers, the printed
copy obtained by a purchaser may not look exactly like the on-line screen view or the printed Standard.

An employee of an organization purchasing a UL Standard can make a copy of the page or pages being
viewed for their own fair and/or practical internal use.

The requirements in this Standard are now in effect, except for those paragraphs, sections, tables, figures,
and/or other elements of the Standard having future effective dates as indicated in the note following the
affected item. The prior text for requirements that have been revised and that have a future effective date
are located after the Standard, and are preceded by a “'SUPERSEDED REQUIREMENTS” notice.

New product submittals made prior to a specified future effective date will be judged under all of the
requirements in this Standard including those requirements with a specified future effective date, unless
the applicant specifically requests that the product be judged under the current requirements. However, if
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the applicant elects this option, it should be noted that compliance with all the requirements in this
Standard will be required as a condition of continued Listing and Follow-Up Services after the effective
date, and understanding of this should be signified in writing.
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INTRODUCTION
1 Scope

1.1 These requirements cover a test procedure to be used to determine the potential personal injury
related to the sharpness of edges that are part of or associated with appliances and equipment.

1.2 Deleted June 1, 2004.
2 Units of Measurement

2.1 Values stated without parentheses are the requirement. Values in parentheses are explanatory or
approximate information.

3 References

3.1 Any undated reference to a code or standard appearing in the requirements of this standard shall be
interpreted as referring to the latest edition of that code or standard.

4 General

4.1 An edge of an enclosure opening, frame, guard, knob, handle or the like of an appliance or equipment
shall be smooth and rounded so as not to cause a cut-type injury when contacted during normal use or
user maintenance.

Exception: A sharp edge that must be exposed to enable the product to perform its intended function
need not comply with the requirement in 4.1.

TESTS
5 Apparatus
5.1 The test apparatus is to consist of the following:

a) Sharp-Edge Tester — The instrument consists essentially of a handle with a pivoted arm
attached. A constant-tension spring secured to the handle is used to apply a steady force to the
arm. The arm head is a piece of round steel, with an outside diameter of 1/2 inch (12.7 mm)
located at the end of the adjustable arm. The arm head is to be wrapped with three layers of
tape, the two outer layers act as sensing tapes; the inner layer acts as an indicating tape, or the
tapes are to be applied to a 5/8 inch (15.9 mm) removable sleeve that is placed onto the 1/2
inch (12.7 mm) steel head. See Figure 5.1 or 5.2,

b) Indicating Tape (Inner Layer) — 3/4 inch (19.1 mm) wide, adhesive backed, single-adhesive
coated, vinyl foam tape, black in color, having the tape properties given in Table 5.1.

c) Sensing Tape No. 2 (Middle LLayer) — 3/4 inch (19.1 mm) wide, double-adhesive coated, vinyl
foam tape, white in color, having the tape properties given in Table 5.1.

d) Sensing Tape No. 1 (Outer Layer) — 3/4 inch (19.1 mm) wide, single-adhesive coated skived
tetrafluorethylene tape — natural color, having the tape properties given in Table 5.1. The skived
tetrafluorethylene backing (film) is shaved in a thin layer from a cylindrical block of material.
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Elongation, percent

Dielectric Strength (ASTM D
1000-99¢)

Temperature Resistance
(continuous)

Compression Deflection @ 25
percent (ASTM D 1056-00f)

Compression Modules @ 25
percent

Compression Set percent loss
of original height

Per ASTM D 1056-00F
Per ASTM D 1667-979

(758 kN/m?2)
(ASTM D 412-98a(2002)e19,
Die A)

370
(ASTM D 412-98a(2002)e19,
Die A)

200 ~ 250 Volts/Mils

175°F (80°C)

13 psi (90 kN/m?)

3 percent

(379 kN/m?)

["T” Block, Jaw 12 inches/min.
(305 mm/minute)]

150°F (65°C)

8.5 psi (59 kN/m?)

3.9 percent
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e) Calibration Equipment — A weight that can exert 1-1/2 Ibf (6.7 N) and a length of string.
5.1 revised June 1, 2004
Table 5.1
Average values of tapes-dimensions and properties
Table 5.1 revised June 1, 2004
Indicating tape? Sensing tape No. 2P Sensing tape No. 1°
Thickness 0.045 — 0.080 inch 0.025 — 0.040 inch total with adhesive backing:
0.0045 (0.114 mm})
(1.14 — 2.03 mm) (0.64 — 1.02 mm) backing: 0.0025 — 0.0035 inch
(0.064 — 0.089 mm)
Density 16 Ibs/cubic foot 14 Ibs/cubic foot -
(256 kg/cubic meter) (224 kg/cubic meter)
Tensile 110 Ibsfinch? 55 Ibs/inch? 16 Ibsfinch?

(110 kN/m?)
(ASTM D 1000-99°)

275
(ASTM D 1000-99¢)

9000 Volts

356°F (180°C)

2 3M Company Type 4516 or any other tape having the properties in Table 5.1 meets the intent of the requirements.

b 3M Company Type 4432 or any other tape having the properties in Table 5.1 meets the intent of the requirements.

¢ Saint Gobain Company #2045-3 or any other tape having the properties in Table 5.1 meets the intent of the requirements.
d The title of ASTM D 412-98a(2002)e1 is “Standard Test Methods for Vulcanized Rubber and Thermoplastic Elastomers —

Tension.”

€ The title of ASTM D 1000-99 is “Standard Test Method for Pressure-Sensitive Adhesive-Coated Tapes Used for Electricat and

Electronic Applications.”

f The title of ASTM D 1056-00 is “Standard Specification for Flexible Cellular Materials — Sponge or Expanded Rubber.”
9 The title of ASTM D 1667-97 is “Standard Specification for Flexible Cellular Materials — Vinyl Chloride Polymers and

Copolymers (Closed — Cell Foam).”
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Figure 5.1
Sharp edge tester

SM1283

A — Head, steel, 1/2 inch diameter (12.7 mm), 3/4 inch long (19 mm)

B — Arm, steel, 1/4 inch diameter (6.4 mm), adjustable

C — Adjustment screw

D — Main drum, free to rotate on stud, sleeve bearing

E — Negator s-ring, 1/2 inch wide (12 7 mm), 6-1/2 inches long (165 mm)
F — Storage drum, free to rotate on stud, sleeve bearing

G - Adjustable wrench

H — Handle assembly

| — Stop
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| Figure 5.2
Sharp edge tester with tape cap (alternate construction)

| Figure 5.2 revised June 1, 2004

SHARP EDGE TESTER

SH1284A

A — Head, steel, 1/2 inch diameter (12.7 mm), 3/4 inch long (19 mm)

B — Tape cap, 5/8 inch (15.9 mm) diameter removable sleeve

Capylighl Untewiitis Labormtonas ine
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6 Calibration of Tester

6.1 The sharp edge tester shall be calibrated so that a 1-1/2 Ibf (6.7 N) is present at the center of the
head when the arm is between stops. The length of the arm is to be adjustable for calibration purposes.
See Figure 6.1 for a typical calibration procedure.

Exception: For special evaluations, when specified in the end-product standard, the force may be
adjusted o a different value.

6.2 The adjustment set screws that hold the pivoted arm in place in the main drum are to be loosened.

6.3 With the handle securely held in a horizontal position, the calibration weight is to be attached to the
center of the head.

6.4 The length of the arm within the main drum is to be adjusted so that the weighted arm remains in a
horizontal position with the calibration weight attached.

6.5 The adjustment setscrew(s) are to be tightened to securely lock the pivot arm in place within the main
drum.

6.6 The calibration is to be rechecked and the weight removed.
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Figure 6.1
Typical calibration procedure
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7 Test Procedure

7.1 The curved face of the tester head shall be covered with three layers of tape in the order indicated
below:

a) First Layer (Inner Layer) — Indicating type, black vinyl foam tape as described in 5.1 (b).

b) Second Layer (Middle Layer) — Sensing Tape No.2, white vinyl foam tape as described‘in 5.1
(c).

¢) Third Layer (Outer Layer) - Sensing Tape No.1, tetrafiuorethylene tape as described in 5.1 (d).

Copyright Underwriters Laboratories Inc
Provided by IHS under license with UL

No ion or networking il wilhout license from IHS Nol for Resale




12 TESTS FOR SHARPNESS OF EDGES ON EQUIPMENT - UL 1439 FEBRUARY 26, 1998

7.2 Each tape is to be applied over approximately 180 degrees of the circumference of the test head to
prevent stretching of the tape.

7.3 The tapes are not to be stretched when positioned on the head. See Figure 7.1

7.4 The center of the tape-covered head of the sharp-edge tester shall be positioned on the edge to be
tested in the manner illustrated in Figure 7.2. The arm of the tester shall be between stops so that the
tape-covered head exerts a 1-1/2 Ibf (6.7 N) on the edge. The tester shall be immediately moved along
the edge a distance of 2 inches (50.8 mm) and then back to its starting position without removal of the
tester from the edge. It shall then be withdrawn from the edge. The total distance of engagement between
the edge and the tape-covered head is not to exceed 4 inches (101 mm). The time of travel is not to take
longer than 5 seconds nor less than 2 seconds.

Exception: An edge less than 2 inches (50.8 mm) long shall be tested for a distance of twice its length.
(Example: For an edge 1-1/2 inches or 41.2 mm long, the tester is to be moved along its length and back
to the starting position so that the total distance of engagement between the edge and tester is 3 inches
or 76.2 mm).

Figure 7.1
Preparation of head

—= 1/2 INCH(12.7mm) [=—
DIAMETER HEAD

BOTTOM LAYER
OF INDICATING
TAPE

MIDDLE LAYER
OF SENSING
TAPE NO.2

OUTER LAYER

OF SENSING
TAPE NO.1
1-1/2 POUNDS
SA1664 (6.67N) FORCE

Cepyrighl Underwriters Laboratories Inc
Prowidad by IHS undar Boaase wilh UL

No

or

g 1 withaul license from IHS Nol for Resale
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Figure 7.2
Test procedure

2 INCH STROKE
(50.8 mm)

SB1666
CONSTANT FORCE
TAPE COVERED HEAD

SHARP EDGE TESTER
MAY BE APPLIED TO
SA1667 EDGES AB, OR C

Copyrighl Underwriters Laboratories Inc
Provided by IHS under license with UL
No rep! ion or i 1 without license from IHS Not for Resafe
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7.5 The tape-covered head shall be examined to determine whether or not penetration has occurred
through the two sensing layers. If penetration has occurred through the two sensing layers, the black
indicating tape will be visible through the resulting cut.

8 Criteria

8.1 The application of the sharp-edge tester shown in Figure 5.1 or 5.2 to an accessible edge as
described in Sections 5 — 7 shall not result in the cutting through of the two outer layers of the sensing
tapes.

9 Report

9.1 The report is to include each of the following items:

a) ldentification of the equipment tested, including the manufacturer's identity, class of product,
and the model designation.

b) Identification of each edge tested by description of its location.

c) Record of the observation related to penetration of the sensing tapes. (Example: Acceptable
or unacceptable.)

d) Date of Test.

Copyright Underwriters Laboratories Inc

Provided by IHS under license with UL

No

without license from IHS Not for Resale

or
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Trademark Application Serial No. 78924545

Drawing of Proposed Mark

1% < Fuel Tank

Air Cleaner Cover

Belt-like Area

Carburetor
Cover

Handle, Rewind Coil,
and Air Inlets
(Dotted Lines)

Receded Area/Control

Levers

Slanted Fan Cover

Description of Proposed Mark

The mark consists of the configuration of an engine with an overall cubic design, with a slanted
fan cover, the fuel tank located above the fan cover on the right, and the air cleaner located to the
left of the fuel tank. The air cleaner cover features a cube shape with beveled top outside edges,
and a belt-like area on the lower portion of the cover encompassing the entire circumference and
the top of the belt-like area is aligned with a rib of the fuel tank. The carburetor cover features
four ribs along its outside edge and a receded area where control levers are located. The fuel tank
is roughly rectangular. The engine features a beveling that runs around its top circumference.

US_ACTIVE-114219894.1-RNPHILLI 10/16/2013 8:22 AM



Summary Judgment Functionality Evidence

Element of Mark

Functionality

Evidence!

“the configuration of an engine”

The engine:

*powers equipment such as

roto tillers, pressure washers,

pumps etc.

Application Serial No. 78924545
goods identification

Ex 17 - GX Design Memo
Ex 4 — Fujita Depo, 163, 165

Ex 18, 29 — GX Brochures

“with an overall cubic design”

The overall cubic design
provides:

*box-type component
configuration;

*rectangular arrangement;
*compact dimensions;
*smaller package size;
*lower cost;

*lower fuel consumption;

*compatibility with a wide
range of installations;

*lower center of gravity;

*better stability;

Ex. 17 - GX Design Memo

Ex 4 — Fujita Depo, 163, 165, 174-
175, 176, 179, 184-185

Ex 6 — ‘385 Patent, Fig. 1 and 2,
Claims 1 and 2

Ex. 25 — Application for ‘385
Patent, p. 4

Ex. 26 — Application for ‘385
Patent, p. 5-6

Ex 7 — “740 Patent, 5:26-32
Ex 9 — ‘690 Patent, 4:29-44
Ex 12 — *389 Patent, 1:15-17

Ex 13 - Japanese Patent App No.
57-170212, p. 6

Ex 14 - Japanese Patent S63-32344,

1 Except as otherwise noted herein, all of the above referenced exhibits are attached to the Declaration of Donald
Daugherty in Support of Opposers’ Motion for Summary Judgment dated February 1, 2013. A more legible
reproduction of the cited excerpts from the Hoag Deposition (Ex 1) is provided in the Supplemental Declaration of
Robert N. Phillips in Support of Opposer’s Motion for Summary Judgment dated March 21, 2013, The “Italian
Complaint" is attached to the Declaration of Riccardo Missari in Support of Opposers” Motion for Summary
Judgment dated January 31, 2013. The nearly identical Lifan Design is at paragraph 7 of Opposers’ Motion to
Amend Notices of Opposition filed under seal on May 31, 2012 [Dkt No. 11), and Daugherty Exhibit 1 thereto at
AHGXC000064 thereto. The Honda Press Release dated August 6, 2013 is at Exhibit 1 to the Declaration of Robert
N. Phillips in Support of Opposers’ Reply Brief on Motion for Summary Judgment filed October 15, 2013.

N




*improved safety;

*improved user access and
maintenance;

*greater engine efficiency;
*industry standard; and,

*has never been advertised by
Honda as an aesthetic reason
to purchase or use the engine.

AHGX0061139
Ex 15 -- Meiritz Depo, 162-163
Ex 1 - Hoag Depo, 109, 167-168

Ex 2 - Conner Depo, 305-306, 387,
406, 421

Ex 18, 29 — GX Brochures

Ex 24 — Photos of third party
engines with overall cubic designs

Lifan Design
Italian Complaint 5.1

Honda press release dated August 6,
2013: “Honda's general purpose
engines feature outstanding
reliability, excellent quality, and a
compact design that ensures
compatibility with a wide range of
installations.”

“with a slanted fan cover”

The fan cover:

*protects the internal, non-
visible fan that spins and
draws air in to cool the engine.

The bottom left portion of the
fan cover is slanted upward to:

*follow the horizontal slant of
the engine’s internal cylinders,
and direct the air toward the
parts of the engine that need to
be cooled, in the best way
possible.

Ex 6 — ‘385 Patent, Fig. 1 item 2,
3:50-56

Ex. 7 — ‘740 Patent, Fig. 10 item 80,
6:12-24

Ex 8 — ‘430 Patent, Fig. 3 item 78,
7:52-8:24

Ex 9 — ‘690 Patent, Fig. 10 item 80,
7:65-8:1

Ex 10 - ‘533 Patent, Fig. 10 item
80, 6:32-55, 9:8-20

Ex 1 - Hoag Depo, 69-70, 83-85
Ex 2 - Conner Depo, 411-412

Ex 24 — Photos of third party
engines with slanted fan covers




Lifan Design

“the fuel tank”

The fuel tank:

*holds fuel that powers the
engine.

Ex 6 — ‘385 Patent, Fig. 1 and 2
item 4, Claims 1 and 2

Ex 1 - Hoag Depo, 108

Ex 18, 29 — GX Brochures

“located above the fan cover”

The fuel tank is located above
the fan cover so that:

*fuel is delivered to the engine
by gravity feed;

*a costly fuel pump can be
eliminated; and,

*for an overall compact,
rectangular design.

Ex 2 - Conner Depo, 386-388, 414

Ex 1 - Hoag Depo, 108-110, 160-
161

Ex 15 - Meiritz Depo, 162-163
Ex. 17 - GX Design Memo

Ex 6 — ‘385 Patent, Fig. 1 and 2
item 4, Claims 1 and 2

Ex. 25 — Application for ‘385
Patent, p. 4

Ex. 26 — Application for ‘385
Patent, p. 5-6

Ex 13 - Japanese Patent App No.
57-170212, Fig. 2 item 4 (rear
view), and p. 6

Ex 14 - Japanese Patent S63-32344,
Figure 1 item 9 (rear view), and
AHGX0061139

Ex 24 — Photos of third party
engines with fuel tanks located
above the fan covers

Lifan Design

“on the right”

The fuel tank is located on the
right for:

*easy access by the operator;

*safety, i.e. placed farthest
away from the hottest and

Ex. 17 - GX Design Memo

Ex 6 — ‘385 Patent, Fig. 1 and 2
item 4, Claims 1 and 2

Ex. 25 — Application for ‘385
Patent, p. 4




most flammable parts of the
engine -- the muffler cover
and exhaust port—which are
located in the back left portion
of the engine, behind the air
cleaner (not visible in the
drawing of the mark); and,

* for an overall compact,
rectangular design.

Ex. 26 — Application for ‘385
Patent, p. 5-6

Ex 13 - Japanese Patent App No.
57-170212, Fig. 2 item 4 (rear
view), and p. 6

Ex 14 - Japanese Patent S63-32344,
Figure 1 item 9 (rear view), and
AHGX0061139

Ex 2 - Conner Depo, 393-94, 413-
414

Ex 1 - Hoag Depo, 110, 161-162,
164

Ex 24 — Photos of third party
engines with fuel tanks located
above the fan covers on the right

Lifan Design

“and the air cleaner”

The air cleaner:

* filters and cleans the air that
is drawn into the carburetor;
and,

*is an internal component not
visible in the drawing of the
mark (it is behind the air
cleaner cover).

Ex 6 — ‘385 Patent, Fig. 1 and 2
item 6, Fig. 4 and 5 items 8 and 9,
3:57-4:5

Ex 13 - Japanese Patent App No.
57-170212, Figure 2 item 30 (rear
view)

Ex 29 — GX Brochure,
AHGXC000440

Ex 1 - Hoag Depo, 93

“located to the left of the fuel tank.”

The air cleaner is located to
the left of the fuel tank so that:

* it is easily and safely
accessible;

*as close as possible to the
carburetor (which sits directly
under the air cleaner) for
optimal performance; and,

* for an overall compact,

Ex 17 - GX Design Memo

Ex 6 — ‘385 Patent, Fig. 1 and 2
item 6, 3:57-4:5

Ex. 25 — Application for ‘385
Patent, p. 4

Ex. 26 — Application for ‘385
Patent, p. 5-6

Ex 13 - Japanese Patent App No.




rectangular design.

57-170212, Figure 2 item 30, and p.
6

Ex 14 - Japanese Patent S63-32344,
Fig. 1 item 13A, and
AHGX0061139

Ex 1 - Hoag Depo, 161-165
Ex 15 - Meiritz Depo, 162-163

Ex 24 — Photos of third party
engines with air cleaners located to
the left of the fuel tanks

Lifan Design

“The air cleaner cover”

The air cleaner cover:

*covers and protects the
internal air cleaning filter

element from damage and dirt.

Ex 6 — ‘385 Patent, Fig. 1 and 2
item 6, 3:57-4:5

Ex 29 — GX Brochure,
AHGXC000440

Ex 1 - Hoag Depo, 93

“features a cube shape”

The air cleaner cover is a cube
shape:

*to cover and protect the three
dimensional cartridge air filter
element widely used in the
industry; and,

*for an overall compact,
rectangular design.

Ex. 17 - GX Design Memo

Ex 6 — ‘385 Patent, Fig. 1 and 2
item 6, 3:57-4:5, Claims 1 and 2

Ex. 25 — Application for ‘385
Patent, p. 4

Ex. 26 — Application for ‘385
Patent, p. 5-6

Ex 13 - Japanese Patent App No.
57-170212, Fig. 2 item 30, and p. 6

Ex 14 - Japanese Patent S63-32344,
Fig. 1 item 13A, and
AHGX0061139

Ex 29 — GX Brochure,
AHGXC000440

Ex 24 — Photos of third party
engines with the air cleaner covers




featuring a cube shape

Lifan Design

“with beveled top outside edges”

*minor, ornamental element;

*shape altered by Honda in
2011 redesign - changed from
bevel to curved top edge;

*immaterial to overall
appearance.

Ex 2 — Connor Depo, 189-191

Ex 5 — Press releases re GX
redesign

Ex 29 — Brochure of GX redesign,
AHGXC000437

Docket No. 14, p. 10 (change in
shape of top edge “minor in nature,
and overall look remains
unchanged”)

“and a belt like area on the lower
portion of the cover encompassing
the entire circumference and the top
of the belt-like area is aligned with a
rib of the fuel tank.”

*minor, ornamental element;

* shape altered by Honda in
2011 redesign — changed from
a belt to a skirt;

*immaterial to overall
appearance;

*1rib of the fuel tank is a
functional seam used in the
manufacturing process to
connect two halves of the
tank.

Ex 2 — Connor Depo, 189-191

Ex 5 — Press releases re GX
redesign

Ex 29 — Brochure of GX redesign,
AHGXC000437

Docket No. 14, p. 10 (change of
belt to a skirt “minor in nature, and
overall look remains unchanged”)

Ex 3 to Phillips Decl ISO Reply
Brief— Connor Depo 418-420

“The carburetor”

The carburetor:

*is an entirely functional
device;

*mixes droplets of gasoline
and air; and,

*1s a dirty, complex, internal
component, substantially not
visible in the drawing of the

mark.

Ex 1 — Hoag Depo, 88-90, 183

“cover”

The carburetor cover:

*guards the carburetor against

Ex 1 - Hoag Depo, 88-90, 184

Ex 24 — Photos of third party




being damaged;

*conceals a dirty, complex
internal component; and,

*directs filtered air from the
air cleaner into the carburetor.

engines with carburetor covers

Lifan Design

“features four ribs along its outside
edge”

*minor, ornamental element;

*deleted by Honda in 2011
redesign;

*immaterial to overall
appearance.

Ex 2 — Connor Depo, 189-191

Ex 5 — Press releases re GX
redesign

Ex 29 — Brochure of GX redesign,
AHGXC000437

Docket No. 14, p. 10 (removal of
four ribs “minor in nature, and
overall look remains unchanged”)

“and a receded area where control
levers are located.”

The receded area:

*allows the operator to easily
and safely grip the control
levers, and reduces the
necessary length of the levers
and protects the levers against
coming into contact with other
objects such as the pull rope,
handle, and operator’s hands.

The control levers:

*adjust the carburetor for the
necessary operation of the
engine.

Ex 1 — Hoag Depo, 164
Ex 15 - Meiritz Depo, 162-163

Ex 24 — Photos of third party
engines with receded areas where
control levers are located

Lifan Design

“The fuel tank is roughly
rectangular.”

The fuel tank is roughly
rectangular:

*to maximize the volume of
gasoline it can hold; and,

*provide an overall compact,
rectangular design.

Ex 2 - Conner Depo, 386-388, 414

Ex 1 - Hoag Depo, 108-110, 160-
161

Ex 15 - Meiritz Depo, 162-163
Ex. 17 - GX Design Memo

Ex 18, 29 — GX Brochures




Ex 6 — ‘385 Patent, Fig. 1 and 2
item 4, Claims 1 and 2

Ex. 25 — Application for ‘385
Patent, p. 4

Ex. 26 — Application for ‘385
Patent, p. 5-6

Ex 13 - Japanese Patent App No.
57-170212, Fig. 2 item 4 (rear
view), and p. 6

Ex 14 - Japanese Patent S63-32344,
Figure 1 item 9 (rear view), and
AHGXO0061139

Ex 24 — Photos of third party
engines with roughly rectangular
fuel tanks

Lifan Design

“The engine features a beveling that
runs around its top circumference.”

*minor, ornamental element

* shape altered by Honda in
2011 redesign — changed from
bevel to curved top edge

*immaterial to overall
appearance.

Ex 2 — Connor Depo, 189-191

Ex 5 — Press releases re GX
redesign

Ex 29 — Brochure of GX redesign,
AHGXC000437

Docket No. 14, p. 10 (change in
shape of top edge “minor in nature,
and overall look remains
unchanged”)
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‘385 Utility Patent Fig 1 versus ‘545 Trade Dress Drawing

US. Patent  Mar. 21, 1989 Sheet 1 of 4 4,813,385

11
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Honda’s <385 Utility Patent Discloses the Following Elements Depicted and Described in
Honda’s 545 Trade Dress Application:

Slanted Fan Cover (Fig 1, item 2)

Handle, Rewind Coil, and Air Inlets (Fig 1, item 3)

Roughly Rectangular Fuel Tank Located above Fan Cover on the Right (Fig 1, item 4)
Cubic Shaped Air Cleaner Cover Located to the Left of the Fuel Tank (Fig I, item 6)
Carburctor Cover Below Air Cleaner Cover (Fig 1, item 11)

US_ACTIVE-114278611.1-RNPHILL! 10/16/2013 8:21 AM



EXHIBIT 7



*385 Utility Patent Fig 1 versus Third Party Engines

US. Patent  Mar. 21, 1989 Sheet 1 of 4 4,813,385

Honda's Expired ‘385 Utility Patent Discloses Elements Commonly Found in Third Part

Slanted Fan Cover (Fig 1, item 2)

Handle, Rewind Coil, and Air Inlets (Fig I, item 3)

Roughly Rectangular Fuel Tank Located above Fan Cover on the Right (Fig 1, item 4)
Cubic Shaped Air Cleaner Cover Located to the Left of the Fuel Tank (Fig 1, item 6)
Carburetor Cover Below Air Cleaner Cover (Fig |, item 1)
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Drawing in Honda Application Serial No. 78924545
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To: Back in Five, LLC (trojan@trojanlawoffices.com)

Subject: U.S. TRADEMARK APPLICATION NO. 77838661 - 11-03-5893(0
Sent: 3/30/2011 3:51:33 PM

Sent As: ECOM116@USPTO.GOV

Attachments:

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

APPLICATION SERIAL NO. 77838661

MARK:

| *77838661%

R. Joseph Trojan CLICK HERE TO RESPOND TO THIS LETTER:
TROJAN LAW OFFICES http://www.uspto.gov/teas/eTEASpageD.htm
9250 Wilshire Blvd., Ste. 325

Beverly Hills CA 90212

APPLICANT: Back in Five, LLC
CORRESPONDENT’S REFERENCE/DOCKET
NO:
11-03-5893(0
CORRESPONDENT E-MAIL ADDRESS:
trojan@trojanlawoffices.com

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO MUST
RECEIVE APPLICANT’S COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE
ISSUE/MAILING DATE BELOW.
ISSUE/MAILING DATE: 3/30/2011
THIS IS A FINAL ACTION.

This Office action is in response to applicant’s communication filed on February 18, 2011

FUNCTIONAL REFUSAL MADE FINAL

The proposed mark has been refused registration on the grounds that it consists of a three-dimensional
configuration of a product that is functional and because the mark comprises nondistinctive trade dress
without sufficient evidence that the configuration has acquired distinctiveness. Applicant was also



required to provide an amended drawing and mark description and provide additional information about
the goods.

Applicant has complied with the requirements for additional information and has amended its mark
description. Applicant has declined to provide a new drawing but has clarified the nature of the mark in
its remarks. Applicant has attempted to limit the mark to the outline of the configuration of the mark.
However, because the outline still indicates a functional mark that is also a non-distinctive product design
that fails to function, the issue as to registrability is not changed by a new drawing. Accordingly, the
requirement for a new drawing is withdrawn.

Applicant argues for registrations on the grounds that by limiting the mark to the profile of the product,
the “distinctive appearance” created by the outline of the product overcomes any functionality. As to the
issue of acquired distinctiveness, applicant argues for registration based on a prior registration for the
colors used on the product and that there has been counterfeiting of the product.

Applicant’s arguments have been considered and found unpersuasive for the reason(s) set forth below.

Functionality

The refusal under Trademark Act Section 2(e)(5) is now made FINAL for the reasons set forth below. See
15 U.S.C. §1052(e)(5); 37 C.F.R. §2.64(a).

Applicant’s Mark

Applicant’s mark consists of the design of the product. Specifically, the mark comprises a rounded base
rounded bottom with two curved “feet” on either side of the device, a vertical column that houses
electronic parts of the device that is covered with “rubberized ribbed central covering” (Decl. Lenny
Sands at p 100 or Response of 7/1/2010) and at the top, a horizontal cross section with indentations for
placement of the user’s legs on both sides of the section. Patent Summary for U.S. Patent No. 5,777,612.

In its response on February 18, 2011 applicant again argues that the mark is registrable even if parts of it
are functional. However, a determination that an applied-for configuration mark is functional constitutes
an absolute bar to registration on the Principal or Supplemental Registers, regardless of any evidence of
acquired distinctiveness. Trademark Act Sections 2(e)(5) and 23(c), 15 U.S.C. §§1052(e)(5), 1091(c); see
TrafFix Devices, Inc. v. Mktg. Displays, Inc., 532 U.S. 23, 29, 58 USPQ2d 1001, 1006 (2001); In re
Controls Corp. of Am., 46 USPQ2d 1308, 1311 (TTAB 1998); TMEP §1202.02(a)(iii)(A). Contrary to
applicant’s position, a few arbitrary or otherwise nonfunctional features included within a product
configuration mark do not affect a functionality determination where the evidence shows the overall
design to be functional. See Textron, Inc. v. U.S. Int’l Trade Comm’n , 753 F.2d 1019, 1024-27, 224
USPQ 625, 628-30 (Fed. Cir. 1985); In re Vico Prods. Mfg. Co., 229 USPQ 364, 368 (TTAB 1985);
TMEP §1202.02(a)(v).

Determining functionality normally involves consideration of one or more of the following factors,
commonly known as the “ Morton-Norwich factors™:

(1) The existence of a utility patent that discloses the utilitarian advantages of the
design sought to be registered;

) Advertising by the applicant that touts the utilitarian advantages of the design;



3) Facts pertaining to the availability of alternative designs; and

“) Facts pertaining to whether the design results from a comparatively simple or
inexpensive method of manufacture.

In re Morton-Norwich Prods., Inc., 671 F.2d 1332, 1340-41, 213 USPQ 9, 15-16 (C.C.P.A. 1982); TMEP
§1202.02(a)(v).

Here, applying the Morton-Norwich factors, the overall design is plainly functional. First, applicant has
three utility patents that describe the utilitarian advantages of the design. In the summary of the invention
for U.S. Patent No. 5,772,612, the use for horizontal portion of the design is for “accommodating the back
of the user’s knees.” The indentations clearly function to form a contour to hold the legs of the user, a
function that is apparent in the many pictures showing consumers using the device. E.g., picture on front
of the User Manual attached to the first Office action of 12/28/2009. Furthermore, U.S. Patent No.
6,443,916 describes the top of the device as a “body engaging element.” Abstract, U.S. Patent No.
6,443,916. The Abstract continues, stating “the body-engaging elements preferably includes at least one
surface configured for engaging a rear surface of both of the subject’s legs from the knees downwards.”
Id. Applicant’s utility patent confirms the functionality of the top portion of the mark comprising the

“T” shape with the indentations.

U.S. Patent No. 7,179,237 describes functionality of the rubberized bellows covering vertical column that
open and close to allow the device to move elliptically and vertically. In particular, the drive mechanism
inside the device is “configured to move the body-engaging element through a repetitive cyclic motion.”
Abstract, U.S. Patent No. 7,179,237. The drawings on Sheet 9 and 10 of the Patent No. 7,179,237 (pp. 63
and 64 of the attachments to Applicant’s response of 7/1/2010) clearly show a bellows covering of the
column. The same bellows configuration is apparent in U.S. Patent No. 6,443,916 in Figure 9 and 10 (pp.
45 and 46 of the attachments to Applicant’s response of 7/1/2010). The evidence attached to the Office
action of 8/17/2011 shows a consistent configuration of similar rubber bellows that match the
configuration of applicant’s goods. Bellows expand and contract, a function that clearly allows
applicant’s device to move up and down in the elliptical repeated pattern indicated by applicant’s patents
as well as in the evidence of record. E.g., pictures of rubber bellows attached to Office action of
8/17/2011 at pp. 8 — 10, 12; Applicant’s User Manual attached to the first Office action of 12/28/2009.
Applicant has confirmed that the bellows portion is flexible rubberized ribbing that opens and closes like
an accordion, which clearly facilitates the movement of the device. See Responses to Request for
Information in the response of February 18, 2011. Thus, like the body-engaging top portion, the
configuration of the ribbed column is clearly functional matter.

As to the rounded base with the two extended feet, this feature is also functional matter. Applicant states
that the rounded base and extended feet are not necessary configurations. However, the inquiry is not
whether the configuration is required. Rather, the issue is whether the configuration provides utilitarian
advantage; i.e., whether the product “has a particular shape because it works better in [that] shape.” Valu
Eng’g, Inc. v. Rexnord Corp. , 278 F.3d 1268, 1274, 61 USPQ2d 1422, 1425 (Fed. Cir. 2002) (internal
punctuation and citation omitted); see TMEP §1202.02(a)(iii)(A).

Applicant’s patents and the pictures of consumers using the product establish the functionality of the base
of the product. Specifically, the In U.S. Patent No. 6,443,916 The base functions to contact the ground
and serve as a fulcrum. Abstract U.S. Patent No. 5,772,612. Moreover, pictures of consumers using the
device show a tilt of the product toward the person created by the rounded base. The same tilt is evident
in applicant’s patents. E.g., drawing on first page of Patent No. 5,772,612. Moreover, the rounded base
allows the user to place the body close to the device, which provides stability in the device and allows



proper placement of the buttocks against the device. In fact, applicant’s brochure (User Manual attached
to the first Office at p. 17 of the pdf) instructs users to “make sure the unit is snug right up to your bottom
for optimum results.” All of the pictures of consumers using the machine show placement of the close to
the body with the base curving around the buttocks. E.g., First page of User Manual at Attachment to
First Office action, Attachment at p.96 of Applicant’s Response of 7/1/2010, Applicant’s Exhibit B
online advertisements from Solutions (at Attachment p. 140 of Applicant’s Response of 7/1/2010) and
Brookstone (at Attachment pp. 134 and 136 of Applicant’s Response of 7/1/2010), Applicant’s Ex. B.

Applicant’s arguments that such a design is not required miss the point. The fact is that the rounded base
is a body-engaging element (similar to the top of the device) that confers the utilitarian advantage of
allowing the device to be placed “snug” and close to the buttocks. Thus, the base of the device is clearly
functional, as is the remainder of the device.

Applicant argues that the profile trade dress is registrable even with possible functional elements.
However, the examining attorney is unable to see the non-functional elements applicant references and
applicant has declined to further amend the drawing to eliminate functional material and identify non-
functional matter. The profile includes all of the functional parts of the device. Moreover, if there is any
non-functional material (and there is none that is apparent to the examining attorney), such material is at
most de minimis. The functionality of the overall profile of the mark is supported by three patents and
considerable other evidence. A few arbitrary or otherwise nonfunctional features included within a
product or packaging configuration mark do not affect a functionality determination where the evidence
shows the overall design to be functional. See Textron, Inc. v. U.S. Int’l Trade Comm’n , 753 F.2d 1019,
1024-27, 224 USPQ 625, 628-30 (Fed. Cir. 1985); In re Vico Prods. Mfg. Co., 229 USPQ 364, 368
(TTAB 1985); TMEP §1202.02(a)(v).

Accordingly, the refusal on the basis of functionality under Trademark Act Section 2(e)(5)is hereby made
FINAL. See 15 U.S.C. §1052(e)(5); 37 C.F.R. §2.64(a).

Applicant should note the following additional ground for refusal.

NON-DISTINCTIVE TRADE DRESS — FAILURE TO FUNCTION

For the reasons set forth below, the refusal is now made FINAL under Trademark Act Sections 1, 2 and 45
because applicant’s mark consist of nondistinctive product design that are not registrable on the Principal
Register without sufficient proof of acquired distinctiveness. Trademark Act Sections 1, 2 and 45, 15
U.S.C. §§1051-1052, 1127; Wal-Mart Stores, Inc. v. Samara Bros., Inc., 529 U.S. 205, 210, 213-14, 54
USPQ2d 1065, 1068-69 (2000); In re Slokevage, 441 F.3d 957, 961, 78 USPQ2d 1395, 1398 (Fed. Cir.
2006); see TMEP §1202.02(b)(i), (d).

Here, the applied-for mark is not inherently distinctive because there is insufficient evidence that the
configuration functions as a source identifier. Applicant has not established that the configuration is
recognized as a source identifier by the public. Rather, it appears that the registered word marks are
necessary to indicate the source of the goods. Moreover, the mark comprises functional elements that
carry no source-identifying signiﬁcancel

Acquired Distinctiveness and Trade Dress

The Supreme Court distinguished between two types of trade dress - product design and product
packaging. If the trade dress falls within the category of product design, it can never be inherently



distinctive and will always require evidence of acquired distinctiveness or secondary meaning. Wal-Mart
Stores, Inc. v. Samara Bros., Inc., 529 U.S. 205, 215, 54 USPQ2d 1065, 1069 (2000); TMEP
§1202.02(b)(i). Here, the mark comprises product design and the issue is whether there is sufficient
evidence of acquired distinctiveness to allow registration.

Product design almost invariably serves purposes other than source identification, and consumers are
aware that even the most unusual product design is intended not to identify the source of the goods, but to
render the product itself more useful or appealing. See Wal-Mart Stores, Inc., 529 U.S. at 213, 54
USPQ2d at 1069; In re Slokevage, 441 F.3d 957, 962, 78 USPQ2d 1395, 1399 (Fed. Cir. 2006); TMEP
§1202.02(b)(1).

Applicant’s arguments and evidence have been considered and found insufficient to support a finding that
the mark has acquired distinctiveness, as there is insufficient evidence of record establishing that the
configuration of the goods function as a source identifier. In the response of February 18, 2011, Applicant
cites U.S. Reg. No. 3844089 as evidence of acquired distinctiveness along with references to evidence
from its response of 7/1/2010. However, the prior registration only supports a finding that the color
scheme has acquired distinctiveness. It does not establish acquired distinctiveness as to the configuration
of the device.

In its previous response of 7/1/2010, Applicant provided a declaration of the Managing Member Lenny
Sands containing assertions that the mark has acquired distinctiveness. However, the declaration fails to
show the public perception of the mark as a source indicator, only the opinion of the declarant. The
persuasiveness of declarations as to acquired distinctiveness depends on the identity of the affiant or
declarant and conclusory statements from the applicant fail to establish acquired distinctiveness. In re
Chemical Dynamics Inc., 839 F.2d 1569, 5 USPQ2d 1828 (Fed. Cir. 1988) (conclusionary declaration
from applicant’s vice-president held insufficient without the factual basis for the declarant’s belief that
the design had become distinctive); TMEP §1212.06(c).

Applicant also fails to provide any evidence that applicant has taken measures to associate the
configuration of the goods with the source of the goods. There is simply no evidence showing marketing
of the configuration of the device as a trademark. On the other hand, there is considerable evidence
showing use of the prior registered word marks in association with the device, indicating a need to
establish source with the word marks due to lack of function of the design as a trademark.

As to the view that counterfeiting activities show secondary source, this argument is also unpersuasive.
Applicant’s evidence supports the opposite finding. In Exhibit D of the response of 7/1/2010 (at pp. 146
— 158), the overwhelming majority websites show the device associated with applicant’s registered word
marks “BACK2LIFE,” “BACK 2 LIFE” and “BACK TO LIFE.”  U.S. Reg. Nos. 3521395, 3558192,
and 3581450 (attached to Office action of 8/17/2010). Therefore, the source-identification function is
accomplished by misuse of applicant’s registered word mark, not the configuration of the goods. Such
evidence supports a finding that the configuration lacks sufficient source-identifying significance and
requires an association with the word mark, which contradicts applicant’s argument that the public views
the configuration of the product as a source identifier.

Of the two counterfeits that do not use applicant’s registered word mark, both examples use word marks
that are confusingly similar to the registered word marks, specifically “BACK2NATURE” (pp. 147 and
150 of Response of 7/1/2010) and “BACK LIFE (p. 153 of Response of 7/1/2010).” In the case of
“BACK2NATURE?” it uses applicant’s registered word mark “BACK2LIFE” parenthetically.  A¢ pp.
147 and 150. There is only one example with a picture that does not use applicant’s registered word mark
or a similar word mark. A¢ p. 156 of Response of 7/1/2010. However, only part of the webpage is visible.



It is possible that applicant’s registered word marks could be used on the non-visible portions of the
word mark. In any event, one instance of usage by a third party where the entire web page is not visible is
wholly insufficient evidence of acquired distinctiveness. In short, rather than show secondary source,
applicant’s counterfeit evidence supports the view that the configuration lacks any distinctiveness and
instead relies upon the registered word marks to indicate the source of the goods.

An applicant bears the burden of proving that a mark has acquired distinctiveness. See Yamaha Int’l
Corp. v. Hoshino Gakki Co., 840 F.2d 1572, 1578-79, 6 USPQ2d 1001, 1006 (Fed. Cir. 1988); In re
Meyer & Wenthe, Inc., 267 F.2d 945, 949, 122 USPQ 372, 374-75 (C.C.P.A. 1959); TMEP §1212.01.

As applicant has not proved that the configuration of the device has acquired distinctiveness, the refusal
citing nondistinctive product design due to a lack of acquired distinctiveness is now made FINAL.

Conclusion

Applicant’s mark consists of purely functional elements and is thus, unregistrable. Moreover, even if the
mark were capable, there is insufficient evidence of acquired distinctiveness to find the product design
functions as a trademark. Accordingly, the refusals are now made final. Because the mark is also
functional, applicant may not amend the application to the Supplemental Register.

PROPER RESPONSE

If applicant does not respond within six months of the date of issuance of this final Office action, the
application will be abandoned. 15 U.S.C. §1062(b); 37 C.F.R. §2.65(a). Applicant may respond to this
final Office action by:

(1) Submitting a response that fully satisfies all outstanding requirements, if feasible; and/or

(2) Filing an appeal to the Trademark Trial and Appeal Board, with an appeal fee of $100 per
class.

37 C.F.R. §§2.6(a)(18), 2.64(a); TBMP ch. 1200; TMEP §714.04.

In certain rare circumstances, a petition to the Director may be filed pursuant to 37 C.F.R. §2.63(b)(2) to
review a final Office action that is limited to procedural issues. 37 C.F.R. §2.64(a); TMEP §714.04; see
37 C.F.R. §2.146(b); TBMP §1201.05; TMEP §1704 (explaining petitionable matters). The petition fee is
$100. 37 C.F.R. §2.6(a)(15).

/rservance/

Renee Servance

Senior Trademark Attorney

Law Office 116

Phone: 571-272-6596 Fax: 571-273-6596
renee.servance@uspto.go

TO RESPOND TO THIS LETTER: Go to http://www.uspto.gov/teas/eTEASpageD.htm. Please wait
48-72 hours from the issue/mailing date before using TEAS, to allow for necessary system updates of the
application. For technical assistance with online forms, e-mail TEAS@uspto.gov. For questions about




the Office action itself, please contact the assigned examining attorney. Do not respond to this Office
action by e-mail; the USPTO does not accept e-mailed responses.

WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant
or someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joint
applicants). If an applicant is represented by an attorney, the attorney must sign the response.

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using Trademark Applications and Registrations Retrieval (TARR) at http://tarr.uspto.gov/. Please keep a
copy of the complete TARR screen. If TARR shows no change for more than six months, call 1-800-786-
9199. For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at
http://www.uspto.gov/teas/eTEASpageE.htm.




To: Back in Five, LLC (trojan@trojanlawoffices.com)

Subject: U.S. TRADEMARK APPLICATION NO. 77838661 - 11-03-5893(0
Sent: 3/30/2011 3:51:35 PM

Sent As: ECOM116@USPTO.GOV

Attachments:

IMPORTANT NOTICE REGARDING YOUR
U.S. TRADEMARK APPLICATION

USPTO OFFICE ACTION HAS ISSUED ON 3/30/2011 FOR
SERIAL NO. 77838661

Please follow the instructions below to continue the prosecution of your application:
TO READ OFFICE ACTION: Click on this link or go to

http://portal.uspto.gov/external/portal/tow and enter the application serial number to access the
Office action.

PLEASE NOTE: The Office action may not be immediately available but will be viewable within 24
hours of this e-mail notification.

RESPONSE IS REQUIRED: You should carefully review the Office action to determine (1) how to
respond; and (2) the applicable response time period. Your response deadline will be calculated from
3/30/2011 (or sooner if specified in the office action).

Do NOT hit “Reply” to this e-mail notification, or otherwise attempt to e-mail your response, as the
USPTO does NOT accept e-mailed responses. Instead, the USPTO recommends that you respond
online using the Trademark Electronic Application System Response Form.

HELP: For technical assistance in accessing the Office action, please e-mail
TDR@uspto.gov. Please contact the assigned examining attorney with questions about the Office

action.

WARNING

Failure to file the required response by the applicable deadline will result in the
ABANDONMENT of your application.
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UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

U.S. APPLICATION SERIAL NO. 85839057

MARK:
* %
85839057
CORRESPONDENT ADDRESS:
GAYLE L. STRONG CLICK HERE TO RESPOND TO
GREENBERG TRAURIG, LLP http://www.uspto.gov/trademarks/teas/r

1200 17TH ST STE 2400
DENVER, CO 80202-5858

APPLICANT: Balanced Body, Inc.

CORRESPONDENT’S REFERENCE/DOCKET NO :
075886-01850
CORRESPONDENT E-MAIL ADDRESS:

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT’S TRADEMARK APPLICATION, THE USPTO
MUST RECEIVE APPLICANT’S COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS
OF THE ISSUE/MAILING DATE BELOW.

ISSUE/MAILING DATE:

The referenced application has been reviewed by the assigned trademark examining attorney. Applicant
must respond timely and completely to the issue(s) below. 15 U.S.C. §1062(b); 37 C.F.R. §§2.62(a),
2.65(a); TMEP §§711, 718.03.

SUMMARY OF ISSUES that applicant must address:

o Section 2(e)(5) Refusal — Functional Product Design

Sections 1, 2, and 45 Refusal — Nondistinctive Product Design

o Sections 1, 2, and 45 Refusal — Failure to Function as a Trademark
Substitute Specimen Required

Request for Information

OFFICE SEARCH

The trademark examining attorney has searched the Office’s database of registered and pending marks
and has found no conflicting marks that would bar registration under Trademark Act Section 2(d). TMEP
§704.02; see 15 U.S.C. §1052(d).

SECTION 2(¢)(5) REFUSAL — FUNCTIONAL PRODUCT DESIGN



Registration is refused because the applied-for mark, which consists of a three-dimensional configuration
of the goods, appears to be a functional design for such goods. Trademark Act Section 2(e)(5), 15 U.S.C.
§1052(e)(5); see TMEP §1202.02(a)-(a)(ii). A feature is functional if it is “‘essential to the use or
purpose of the [product]’” or “‘it affects the cost or quality of the [product].”” TrafFix Devices, Inc. v.
Mktg. Displays, Inc., 532 U.S. 23, 33, 58 USPQ2d 1001, 1006 (2001) (quoting Qualitex Co. v. Jacobson
Prods. Co., 514 U.S. 159, 165, 34 USPQ2d 1161, 1163-64 (1995)); Inwood Labs., Inc., v. Ives Labs., Inc.,
456 U.S. 844, 850 n.10, 214 USPQ 1, 4 n.10 (1982); TMEP §1202.02(a)(iii)(A).

In the present case, the applied-for mark consists of specified components of “an exercise apparatus
known as a step chair,” namely, “the shapes of the two side panels, the back panel, and the base panel” of
the step chair. These panels, as shown in the drawing of the mark, constitute the “frame” of the step
chair, the shape of which is functional for the reasons set forth below.

Determining functionality normally involves consideration of one or more of the following factors,
commonly known as the “ Morton-Norwich factors™:

(1) The existence of a utility patent that discloses the utilitarian advantages of the product or
packaging design sought to be registered.

(2) Advertising by the applicant that touts the utilitarian advantages of the design.
(3) Facts pertaining to the availability of alternative designs.

(4) Facts pertaining to whether the design results from a comparatively simple or inexpensive
method of manufacture.

In re Becton, Dickinson & Co., 675 F.3d 1368, 1374-75, 102 USPQ2d 1372, 1377 (Fed. Cir. 2012); In re
Morton-Norwich Prods., Inc., 671 F.2d 1332, 1340-41, 213 USPQ 9, 15-16 (C.C.P.A. 1982); TMEP
§1202.02(a)(v).

In the present case, the first and second factors weigh strongly in favor of a finding of functionality, while
the third and fourth factors are neutral until further information is provided by the applicant in response to
the Request for Information, below.

First, a utility patent claiming the design features at issue is strong evidence that those features are
functional. TrafFix Devices, Inc. v. Mktg. Displays, Inc., 532 U.S. 23, 29-30, 58 USPQ2d 1001, 1005
(2001); In re Becton, Dickinson & Co., 675 F.3d 1368, 1375, 102 USPQ2d 1372, 1377 (Fed. Cir. 2012);
see TMEP §1202.02(a)(iv), (a)(v)(A). However, a patent need not claim the exact configuration for which
trademark protection is sought to prove functionality. See In re Becton, Dickinson & Co., 675 F.3d at
1375, 102 USPQ2d at 1377 (citing TrafFix Devices, Inc. v. Mktg. Displays, Inc., 532 U.S. at 32-33, 34-35,
58 USPQ2d at 1005). “[S]tatements in a patent’s specification illuminating the purpose served by a
design may constitute equally strong evidence of functionality.” Id.

Applicant’s website references U.S. Patent No. 6,916,279 in conjunction with the EXO® step chair, and
that patent includes a claim for “an exercise apparatus comprising . . a frame . ...” Furthermore, the
patent explains that the frame of the apparatus is “a basic box-like structure designed to rest on a
horizontal surface such as a floor,” and indicates that the “anchor device” described in the patent must be
attached to the frame for support purposes.



From this patent, which is attached hereto, it is apparent that the shape of the “base panel” in the applied-
for mark is “designed to rest on a horizontal surface such as a floor,” and is therefore functional.
Furthermore, all of the panels, when taken together, constitute the “frame” which provides structural
support to the apparatus, as explained in the above-referenced patent. The shape of the frame is therefore
functional for structural purposes.

Additionally, applicant’s website, a screenshot of which is attached hereto, extols the “lightweight”
feature of the EXO® step chair, which allows it to be “easily carried and/or stacked by one person.” One
of the design elements allowing for the apparatus to be “lightweight” is the cut-out shapes in the applied-
for mark, which allow for the apparatus to be lighter-weight than would be the case if the sides were solid
panels. Therefore, the cut-out design of the panels is functional for the purpose of making the apparatus
more lightweight.

Finally, the curved front-facing edge on each of the side panels is functional because the curvature
matches the path the “steps” follow as they move up and down during use of the apparatus, and they
therefore serve as essentially a “track” for those steps. This is shown by the fact that step chairs produced
by other manufacturers share the basic curved shape on the forward-facing edge of the side panels, as
illustrated by the attached screenshots from the GRATZ, PeakPilates, and EMP websites.

Material obtained from the Internet is generally accepted as competent evidence. See In re Davey Prods.
Pty Ltd., 92 USPQ2d 1198, 1202-03 (TTAB 2009) (accepting Internet evidence to show relatedness of
goods in a likelihood of confusion determination); In re Rodale Inc., 80 USPQ2d 1696, 1700 (TTAB
2006) (accepting Internet evidence to show genericness); In re White, 80 USPQ2d 1654, 1662 (TTAB
2006) (accepting Internet evidence to show false suggestion of a connection); In re Joint-Stock Co.
“Baik”, 80 USPQ2d 1305, 1308-09 (TTAB 2006) (accepting Internet evidence to show geographic
significance); In re Consol. Specialty Rests. Inc., 71 USPQ2d 1921, 1927-29 (TTAB 2004) (accepting
Internet evidence to show geographic location is well-known for particular goods); In re Gregory, 70
USPQ2d 1792, 1793, 1795 (TTAB 2004) (accepting Internet evidence to show surname significance); In
re Fitch IBCA Inc., 64 USPQ2d 1058, 1060-61 (TTAB 2002) (accepting Internet evidence to show
descriptiveness); TBMP §1208.03; TMEP §710.01(b).

Applicant should note the following additional grounds for refusal.
SECTION 1, 2, AND 45 — NONDISTINCTIVE PRODUCT DESIGN

Registration is also refused because the applied-for mark consists of a nondistinctive product design or
nondistinctive features of a product design that is not registrable on the Principal Register without
sufficient proof of acquired distinctiveness. Trademark Act Sections 1, 2, and 45, 15 U.S.C. §§1051-
1052, 1127; Wal-Mart Stores, Inc. v. Samara Bros., Inc., 529 U.S. 205, 210, 213-14, 54 USPQ2d 1065,
1068-69 (2000); In re Slokevage, 441 F.3d 957, 961, 78 USPQ2d 1395, 1398 (Fed. Cir. 2006); see TMEP
§1202.02(b)(i).

In response to this refusal, applicant may submit evidence that the applied-for mark has acquired
distinctiveness under Trademark Act Section 2(f) by submitting examples of advertising and promotional
materials that specifically promote the applied-for mark as a trademark in the United States, dollar figures
for advertising devoted to such promotion, dealer and consumer statements of recognition of the applied-
for mark as a trademark, and any other evidence that establishes recognition of the matter as a mark for the
goods. See 37 C.F.R. §2.41(a); TMEP §§1212.06 et seq. The evidence must relate to the promotion and
recognition of the specific configuration embodied in the applied-for mark and not to the goods in general.



See, e.g., In re ic! berlin brillen GmbH, 85 USPQ2d 2021, 2023 (TTAB 2008); In re Edward Ski Prods.
Inc., 49 USPQ2d 2001, 2005 (TTAB 1999); In re Pingel Enter. Inc., 46 USPQ2d 1811, 1822 (TTAB
1998).

In determining whether the applied-for mark has acquired distinctiveness, the following factors are
generally considered: (1) length and exclusivity of use of the mark in the United States by applicant; (2)
the type, expense and amount of advertising of the mark in the United States; and (3) applicant’s efforts
in the United States to associate the mark with the source of the goods, such as in unsolicited media
coverage and consumer studies. See In re Steelbuilding.com, 415 F.3d 1293, 1300, 75 USPQ2d 1420,
1424 (Fed. Cir. 2005). A showing of acquired distinctiveness need not consider all of these factors, and
no single factor is determinative. In re Steelbuilding.com, 415 F.3d at 1300, 75 USPQ2d at 1424; see
TMEP §§1212.06 et seq.

In establishing acquired distinctiveness, applicant may not rely on use other than use in commerce that
may be regulated by the United States Congress. Use solely in a foreign country or between two foreign
countries is not evidence of acquired distinctiveness in the United States. In re Rogers, 53 USPQ2d 1741,
1746 (TTAB 1999); TMEP §§1010, 1212.08.

As an alternative to submitting evidence of acquired distinctiveness, applicant may amend the application
to the Supplemental Register. Trademark Act Section 23, 15 U.S.C. §1091; see 37 C.F.R. §§2.47, 2.75(a);
TMEP §§816, 1202.02(b)(i).

Applicant should note, however, that evidence of acquired distinctiveness or amendment to the
Supplemental Register would overcome only this refusal based upon lack of inherent distinctiveness. The
refusal under Section 2(e)(5) of the Act, above, may still serve as a bar to registration since a
determination that an applied-for configuration mark is functional constitutes an absolute bar to
registration on the Principal or Supplemental Registers, regardless of any evidence of acquired
distinctiveness. Trademark Act Sections 2(e)(5) and 23(c), 15 U.S.C. §§1052(e)(5), 1091(c); see TrafFix
Devices, Inc. v. Mktg. Displays, Inc., 532 U.S. 23, 29, 58 USPQ2d 1001, 1006 (2001); In re Controls
Corp. of Am., 46 USPQ2d 1308, 1311 (TTAB 1998); TMEP §1202.02(a)(iii}(A).

Applicant should note the following additional ground for refusal.
SECTIONS 1, 2, AND 45 REFUSAL — FAILURE TO FUNCTION AS A TRADEMARK

Registration is also refused because the applied-for mark, as used on the specimen of record, does not
function as a trademark to identify and distinguish applicant’s goods from those of others and to indicate
the source of applicant’s goods. Trademark Act Sections 1, 2, and 45, 15 U.S.C. §§1051-1052, 1127; see
In re Phoseon Tech., Inc., 103 USPQ2d 1822, 1827-28 (TTAB 2012); In re Remington Prods., Inc., 3
USPQ2d 1714, 1715 (TTAB 1987); TMEP §§904.07(b); 1202 et seq.

The applied-for mark, as shown on the specimen, does not function as a trademark because the context
surrounding the photographs of the “step chair” equipment on the specimen of record does not point to

the shapes of the side panels, back panel, or base panel as serving a source-indicating function. The marks
which appear to be source indicating on the specimen are “BALANCED BODY” and “EXO® CHAIR,”
and a consumer would likely view those as the only indicators of source present on the specimen. The
photographs of the step chair would be perceived as serving simply to illustrate the goods for
informational purposes, rather than indicating the source of those goods. Not every word, design, symbol
or slogan used in the sale or advertising of goods functions as a mark, even though an individual may have
adopted it with the intent to do so. The USPTO will not register a designation unless purchasers would be



likely to regard it as a source-indicator for the goods. In re Manco, Inc., 24 USPQ2d 1938 (TTAB 1992);
TMEP §1202.

Applicant may overcome this refusal by submitting a substitute specimen showing proper trademark usage
of the applied-for mark, following the instructions for submitting a substitute specimen, below. However,
the refusal under Section 2(e)(5) of the Act, above, may still serve as a bar to registration.

Applicant must respond to the requirements set forth below.
SUBSTITUTE SPECIMEN REQUIRED

Additionally, the web catalog or web page specimen is not acceptable as a display associated with the
goods because it fails to include the means for ordering the goods, and thus appears to be mere advertising
material. See In re Sones, 590 F.3d 1282, 1286-89, 93 USPQ2d 1118, 1122-24 (Fed. Cir. 2009); In re
Azteca Sys., Inc., 102 USPQ2d 1955, 1957 (TTAB 2012); In re Genitope Corp., 78 USPQ2d 1819, 1822
(TTAB 2006); TMEP §§904.03(i) et seq.; ¢f. Lands’ End, Inc. v. Manbeck , 797 F. Supp. 511, 513-14, 24
USPQ2d 1314, 1316 (E.D. Va. 1992).

Advertising material, which merely tells prospective purchasers about the goods or promotes the sale of
the goods, is generally not acceptable as a specimen to show trademark use in connection with goods. See
In re Genitope Corp., 78 USPQ2d at 1822; In re MediaShare Corp., 43 USPQ2d 1304, 1307 (TTAB
1997); TMEP §904.04(b), (c). However, a web catalog, web page, or similar specimen is acceptable as a
display associated with the goods if it includes (1) a picture or textual description of the identified goods,
(2) the mark appearing in association with the goods, and (3) the means for ordering the goods. See In re
Sones, 590 F.3d at 1286-89, 93 USPQ2d at 1122-24; In re Genitope Corp., 78 USPQ2d at 1822; TMEP
§§904.03(i) et seq.; cf. Lands’ End, Inc. v. Manbeck , 797 F. Supp. at 513-14, 24 USPQ2d at 1316.

An application based on Trademark Act Section 1(a) must include a specimen showing the applied-for
mark in use in commerce for each class of goods. Trademark Act Sections 1 and 45, 15 U.S.C. §§1051,
1127; 37 C.F.R. §§2.34(a)(1)(iv), 2.56(a); TMEP §§904, 904.07(a). Section 45 requires use of the mark
“on the goods or their containers or the displays associated therewith or on the tags or labels affixed
thereto.” 15 U.S.C. §1127; see 37 C.F.R. §2.56(b)(1); TMEP §§904.03, 904.04(b), (c).

Therefore, applicant must submit the following:

(1) A substitute specimen showing the mark in use in commerce for each class of goods specified
in the application.

(2) The following statement, verified with an affidavit or signed declaration under 37 C.F.R.
§2.20: “The substitute specimen was in use in commerce at least as early as the filing date of
the application.” 37 C.F.R. §2.59(a); TMEP §904.05; see 37 C.F.R. §2.193(e)(1). If submitting
a substitute specimen requires an amendment to the dates of use, applicant must also verify the
amended dates. 37 C.F.R. §2.71(c); TMEP §904.05.

Examples of specimens for goods are tags, labels, instruction manuals, containers, or photographs that
show the mark on the actual goods or packaging. See TMEP §§904.03 et seq. And, as specified above, w
ebpages are also acceptable specimens for goods when they include a picture or textual description of the
goods associated with the mark and the means to order the goods, such as an “Add to Cart” button or an
“Order Now” link. TMEP §904.03(i). In addition, the applied-for mark must be used in a source-



indicating fashion in order for it to function as a trademark, as noted above.

If applicant cannot satisfy the above requirements, applicant may amend the application from a use in
commerce basis under Section 1(a) to an intent to use basis under Section 1(b), for which no specimen is
required. See TMEP §806.03(c). However, if applicant amends the basis to Section 1(b), registration will
not be granted until applicant later amends the application back to use in commerce by filing an acceptable
allegation of use with a proper specimen. See 15 U.S.C. §1051(c), (d); 37 C.F.R. §§2.76, 2.88; TMEP
§1103.

To amend to Section 1(b), applicant must submit the following statement, verified with an affidavit or
signed declaration under 37 C.F.R. §2.20: “ Applicant has had a bona fide intention to use the mark in
commerce on or in connection with the goods listed in the application as of the filing date of the
application.” 37 C.F.R. §2.34(a)(2); TMEP §806.01(b); see 15 U.S.C. §1051(b); 37 C.F.R. §§2.35(b)(1),
2.193(e)(1).

Pending receipt of a proper response, registration is refused because the specimen does not show the
applied-for mark in use in commerce as a trademark. Trademark Act Sections 1 and 45, 15 U.S.C.
§§1051, 1127; 37 C.F.R. §§2.34(a)(1)(iv), 2.56(a); TMEP §§904, 904.07(a).

REQUEST FOR INFORMATION

Applicant must provide the following information and documentation regarding the applied-for three-
dimensional configuration mark:

(1) A written statement as to whether the applied-for mark, or any feature(s) thereof, is
or has been the subject of a design or utility patent or patent application, including expired
patents and abandoned patent applications. Applicant must also provide copies of the
patent and/or patent application documentation.

(2)  Advertising, promotional, and/or explanatory materials concerning the applied-for
configuration mark, particularly materials specifically related to the design feature(s)
embodied in the applied-for mark.

(3) A written explanation and any evidence as to whether there are alternative designs
available for the feature(s) embodied in the applied-for mark, and whether such alternative
designs are equally efficient and/or competitive. Applicant must also provide a written
explanation and any documentation concerning similar designs used by competitors.

(4) A written statement as to whether the product design or packaging design at issue
results from a comparatively simple or inexpensive method of manufacture in relation to
alternative designs for the product/container. Applicant must also provide information
regarding the method and/or cost of manufacture relating to applicant’s goods.

(5)  Any other evidence that applicant considers relevant to the registrability of the
applied-for configuration mark.

See 37 C.F.R. §2.61(b); In re Morton-Norwich Prods., Inc., 671 F.2d 1332, 1340-41, 213 USPQ 9, 15-16
(C.C.P.A. 1982); TMEP §§1202.02(a)(v) et seq.

Any document filed with the USPTO becomes part of the official public application record and will not be



returned or removed. TMEP §§404, 814. If any of the information requested above is confidential or
applicant does not want such information to become part of the public record for a valid reason, applicant
should submit an explanation of those circumstances or redact confidential portions prior to submission.
See TMEP §814. Applicants are not required to submit confidential information into the record; a written
explanation or summary of that information may suffice. Id.

Regarding the requirement for this information, the Trademark Trial and Appeal Board and its appeals
court have recognized that the necessary technical information for ex parte determinations as to
functionality is usually more readily available to an applicant, and thus an applicant is normally the source
of most of the evidence in these cases. In re Teledyne Indus. Inc., 696 F.2d 968, 971,217 USPQ 9, 11
(Fed. Cir. 1982); see In re Babies Beat Inc., 13 USPQ2d 1729, 1731 (TTAB 1990) (holding registration
was properly refused where applicant failed to comply with trademark examining attorney’s request for
copies of patent applications and other patent information); TMEP §1202.02(a)(v).

Failure to respond to this request for information may be an additional ground for refusing registration.
See In re Cheezwhse.com, Inc., 85 USPQ2d 1917, 1919 (TTAB 2008); In re DTI P’ship LLP , 67 USPQ2d
1699, 1701 (TTAB 2003); TMEP §814.

RESPONSE GUIDELINES

If applicant has questions regarding this Office action, please telephone or e-mail the assigned trademark
examining attorney. All relevant e-mail communications will be placed in the official application record;
however, an e-mail communication will not be accepted as a response to this Office action and will not

extend the deadline for filing a proper response. See 37 C.F.R. §2.191; TMEP §§304.01-.02, 709.04-.05.

/Wendell S. Phillips I/
Trademark Examining Attorney
Law Office 110

(571) 272-5271
wendell.phillips@uspto.gov

TO RESPOND TO THIS LETTER: Go to http://www.uspto.gov/trademarks/teas/response_forms.jsp. Please
wait 48-72 hours from the issue/mailing date before using the Trademark Electronic Application System
(TEAS), to allow for necessary system updates of the application. For technical assistance with online
forms, e-mail TEAS@uspto.gov. For questions about the Office action itself, please contact the assigned
trademark examining attorney. E-mail communications will not be accepted as responses to Office
actions; therefore, do not respond to this Office action by e-mail.

All informal e-mail communications relevant to this application will be placed in the official
application record.

WHO MUST SIGN THE RESPONSE: It must be personally signed by an individual applicant or
someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, all joint



applicants). If an applicant is represented by an attorney, the attorney must sign the response.

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does
not miss crucial deadlines or official notices, check the status of the application every three to four months
using the Trademark Status and Document Retrieval (TSDR) system at http://tsdr.uspto.gov/. Please keep
a copy of the TSDR status screen. If the status shows no change for more than six months, contact the
Trademark Assistance Center by e-mail at TrademarkAssistanceCenter@uspto.gov or call 1-800-786-
9199. For more information on checking status, see http://www.uspto.gov/trademarks/process/status/.

TO UPDATE CORRESPONDENCE/E-MAIL ADDRESS: Use the TEAS form at
http://www.uspto.gov/trademarks/teas/correspondence. jsp.
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DEVICE FOR ATTACHING AN ELASTIC
MEMBER TO AN EXERCISE APPARATUS

CROSS REFERENCE TO RELATED
APPLICATIONS

This application 1s & continuation-in-part of application
Ser. No, 10/084,277, liled Feb. 25, 2002, entitled DEVICE
FOR ATTACHING AN ELASTIC MEMBER TO AN
LXLERCISE APPARATUS,

FIEL.D OF THE INVENTION

This invention relales generally (o exercise equipment
and, more particularly, lo an anchor device for elastically
resislive exercise equipment.

BACKGROUND OF THE INVENTION

Today, many types of exercise equipment are available for
fitness and medical purposes. These purposes include
improving cardiovascular ability, toning and strengthening
miseles, conitrolling weight, and improving flexibility. Sev-
wrdl lypes of equipment aid o user io this regard by crealing
same lorm ol elleciive resistince against repeated body
mavemenls.

A pilates-style combo chair is one such exercise device.
The frame of this device is a Dbasic box-like structure
designed Lo resl on a horizonlal surface such as a floor. One
or lwo pivol arms protrude out of an open {ront of the
box-like structure. Each of the pivol arms has one end
[astened to the {frame of (he box. A step supporl is mounted
on the [ree end ol each pivol arm. In order lo perform
various exercise movements, the user typically sits on or
leans against the lop of the box, stepping or pressing down
on the step supportwith his or her [oot or hand to rotate the
pivot arm downward. One or more elastic members, such as
coil springs, provide tension againsl the user’s downward
movemaonts.

One end vl cach coil spring is altached 10 q pivot atm. The
othier end of each ¢oil spring lypicially has o hook that must
be inserted into the eye of an eyebolt fastened 1o the inside
or the nner sidewall of the combo chair structure. The user
must physically bend down to look under the top of the chair
in order to align and engage the hook into the cycbolt. This
action is awkward and inconvenient for the user as it is often
difficult to attach the spring without visvally watching the
connection as il is being made.

Thus, there is a need for an anchor thal easily and securely
connects one end of an elastic member, such as a coil spring,
to the frame of an exercise apparatus such that the elastic
member remains sccurely connected to the apparatus as the
tension in the elastic member is varied or modulated.

SUMMARY OF THE INVENTION

An anchor device in accordance with the present inven-
tion solves the above and other problems and has a general
shape of a cactus-tree. The device has a rigid elongated
vertical backbone adapted to be fastened to the frame of the
excreisc apparatus. Protruding from the elongated backbonce
is a plurality of curved, upward-pointing arms resembling
the arms of a Saguaro cactus. The arms are spaced along the
vertical backbone and project outward from opposile sides
of the backbone. These curved arms facililale easy connec-
tion of elastic members, such as coil springs, Lo the anchor
device while helping to prevent the elastic members from
becoming inadverlently dislodged during expansion and
conlraction of the elastic member. Mounling members
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located al the top and bottom of the vertical backbone allow
the anchor device to be mounted on or within a piece of
exercise equipment.

One embodiment of an clastically resistive exercise appa-
ratus that incorporales (he caclus-tree anchor device of the
present invenlion has a box-like [rame structure with parallel
pivot arms mounted to the frame and protruding through an
open [ront face of the frame. Foot bar supporls are provided
al the dislal end of each of the pivotl arms. Elastic members
connect the distal end of the pivot arms to the exercise
apparatus frame. Each of the elastic members has a hook or
cye at onc cnd to sccure the clastic member to the pivot arm
and an eye or hook attached to one of the arms of the
cactus-tree anchor device fastened to the frame.

These and various other features as well as advantages
that characterize the present invention will be apparent [Tom
a reading of the following detailed description and a review
of the associated drawings.

BRIEF DESCRIPTION OF THE DRAWINGS

FIG. 1 is a perspeclive view ol an exercise apparalus Lhat
incorporales an embodiment ol the present invention.

FIG. 2 is a separatc front view of an anchor device in
accordance with an embodiment of the present invention.

FIG 3 is a separate side view of Lhe anchor device shown
in FIG. 2.

FIG. 4 is an enlarged partial perspective view of a portion
of the cxercise apparatus shown in FIG. 1.

DETAILED DESCRIPTION OF THE
INVENTION

One type of exercise apparatus thal incorporates an
cmbodiment of the present invention is shown in [1G. 1.
This pilates-style combo chair 100 has a pair of splil steps
102. The split steps 102 may easily be converied into a
single step by mserting a common dowel (no1 shown)
horizonally through a bore 108 passing longiudinally
through euch of the two wligned split steps 102, As shown in
FIG, 1, ¢ach step 102 js al the lree distal end of a pivol am
104, The other end ol the pivol afm 104 is rotatubly
connected to the base ol the box-like [rame slructure 106
using a self-lubricating bearing hinge 105 for smooth opera-
tion and rotation of the arm 104, The step 102 is padded and
covered with a non-slip material such as rubber to minimize
accidental slippage of a user’s hand or foot upon the step
102. Onc or more clastic members, such as coil springs 110,
each have one end 112 connected to the pivot arm 104 via
a hook-and-cye bolt or a knob anchor 120. The other end 114
of each spring 110 is fastened (o a cactus-iree anchor 122 in
accordance with Lhe present invention. The cactus-tree
anchor 122, shown in FIGS. 2 and 3, is described in delail
further below.

A user lypically performs various exercises by placing
one or both feet upon the step 102, supporting the remainder
of his or her body on the top of the chair 100, and performing
a series of stepping movements, pushing against the steps
102. The springs 110 provide a level of resistance that may
be varied by changing the combination of springs 110,
and/or by moving the elastic members 1o different arms 126
of the cactus-trec anchor 122. For example, the combo chair
100 of FIG. 1 has two knob anchors 120 on each pivol arm
104 and eight arms on each ol the caclus-tree anchors 122
to which elastic member ends 114 may be connected. Either
one or both of the springs 110 may be atlached to the cactus
tree anchor 122 on dilferent arms 126 As each arm 126 is
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al a different position wilh respect (o the pivot of the arm
104, the range of resistance provided by the spring 110
through the arc of motion will be different.

Those skilled in the art should appreciate that the scope of
lhe present invention includes a wide variety of elastically
resistive exercise apparatuses with elastic member anchor
devices mounted in or within these apparatuses. The Pilates-
style combo chair 100 is described as an exemplary piece ol
equipment thal benefils from the presenl invention and
should not be viewed as limiling the equipment embodied in
the present invention.

FIGS. 2 and 3 depict, respecetively, separate front and side
views of an embodiment ol Lhe caclus-tree anchor 122 In
this preferred embodiment, the anchor 122 is formed of a
single piece of sheel melal such as sleel. The anchor 122 has
a rigid elongated backbone 124 along a cenlral vertical axis
123 of the anchor [22. In another embodiment of the present
invention, the elongated backbone 124 may be a cylindrical
rod with a substantially eircular cross section. In yet another
cmbodiment, the elongated backbone 124 may be a hollow
he with a substantinlly rectangular cross section. In a still
turther embodiment, the elonpated backbone 124 may be
formed in a channel shapc (with a U shaped cross section)
from shect metal.

Protruding outward (rom the elongaied hickbone 124 s a
pluradity of arms 126. The arms 126 protrude outward from
the backbone 124 in o generally horizontal dicection. Each
of the arms 126 has hordzontal portion 125 curving into a
vertical portion 127 that is gencrally aligned in a vertical

25

plane with (he central vertical axis 123. In the illustrated ~

embodiment of the present invention, the vertical portions
127 of the arms 126 are extend parallel to the backbone 124
and are spaced therefrom by a gap sized to accommodate an

end 114 of the springs 110. In this embadiment, the elon- |

gated backbone 124 and the upward-pointing curyed arms
126 resemble the trunk and arms of a Saguarg cactus. Ope
skilled in the art should appreciate that otheér placements and
alignments of the arms 126 are also witliin the scope of the
present invention.

The tips 129 ol the verlical portions 127 of the arms 126
may be enlarged to inhibit slippage of an attached spring 110
from around the vertical portions 127. These enlarged tips
are only one example of a feature (o reduce slippuge thal
may be employed. In another embodiment, the arms 126
may each have a slight rearward finger-lilie bend at the up
129 1o help prevenl dislodging of the spring 110 [rom the
caclus-tree anchor 122. In yel another embodiment of the
present invention, a knob-like protrusion ur band just below
the tip 129 may act as a guard to hold attuched end 114 af
the spring 110 in placc.

The upper end of the ngid elongaled backbone 124
mierges o an upper mounting member 128 {lal extends at
right angle 1o the backbone 124. The upper mounting

member 128 15 used 10 conneet e cuctus-tree anchor 122 (o s

the underside of the top of the frame 106 of the chair
exercise apparatus 100, Similaedy, the lower end of the
backbone 124 has a lower mounting member 130 used to
connect to the anchor 122 to the back of the frame 106. In
one embodiment of the present invention, the mounting
members 128 and 130 are flat plate portions adapted to be
fastencd to the top and back respectively of the excrcisc
apparatus 100 via screws or bolts 138. The lower mounting
member 130 may also have a boltom [lange portion 131 that
extends at right angle over the base of the chair 100 and can
be additionally bolted to the base of the chair 100 One
skilled in the arl should appreciate thal olther methods of
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[aslening Lhe anchor 122 in place are also within the scope
of the present invention.

Referring back to FIG. L, the chair exercise apparatus 100
has two springs 110 attached to each pivol arm 104. Each
spring 110 has its frce cnd 114 free to be attached to its
corresponding vertical set of arms 126 on the anchor 122
corresponding to that pivot arm 104. A user can apply either
spring 114, or both, to cach pivot arm 104 by simply slipping
the free cnd 114 of cach spring 110 over onc of the arms 126
ol the corresponding anchor 122. Spring lension may be
changed by simply reaching behind the chair 100 and
reposilioning the end 114 ol each spring 110 (o a dillerent
anchor arm 126. When a spring 110 is not being used, it rests
in one of a pair of generally U shaped depressions or
recesses 132 in a spring cradle 134 attached to the pivot arm
104,

The cradle 134 is best shown in F1G. 4. The cradle 134 is
positioncd preferably midway between the step 102 and the
pivot of the arm 104. The spring cradle 134 positions the
spring 110 for ready use and prevents undesirable banging
around of an idle spring 110 when only onc spring 110 is
being used. The cradle 134 is preferable formed from plastic
or wood and has a U shaped channel botiom recess 136 that
fits around three sides of the pivot arm 104. The cradle 134
is preferably [astened (o the pivol arm 104 with a hook and
loop [aslener fabric so as lo be removable. However, Lhe
cradle 134 may alternatively be adhesively bonded, bolted
or screwed to the pivot arm 104 for a more permanent
installation.

It will be clear thal the present invention is well adapled
lo attain the ends and advanlages mentioned as well as those
inherent therein. While an exemplary embodiment has been
described for purposes of this disclosure, numerous changes
may be made which will readily suggest themselves to those
skilled i the arl. In the illustrated embodiment 100, cach of
the springs LI has a loop at cach end for attachment to the
anchor 120 on the pivot arm 104 and the anchor 122. Other
arrangements al the free ends of the springs 110 may also be
utilized, 1.e.. hooks, knobs, etc with the same result. Each of
the anchor arms 126 may be shaped differently than as
showi @nd deseribed above. For example, Lhe portions 127
muy be curved rather than straight. They may also be bent
hackwards rom the plane ol the central backbone. The lips
129 may be enlarged. The anchor 122 may be formed of
severi] pieces bunded together rather than formed of a single
pieee of sheet miterial. If knobs are formed on the ends 114
af the springs 110, the ends 114 may be simply slipped into
the slot formed between the backbone 124 and the arms 126
of the anghor 122. All such changes arc encompassed in the
spirit of the nvention as sct forth in the following claims.

What is claimed is:

1. An exercise apparatus comprising:

# frame;

& pryoting member with a proximate end pivotally con-

nected o the Frame and a free distal end;

an elastic member having one end laslened to the pivoling

member proximate to the distal end of the pivoting
member; and
an anchor device fastening a second end of the elastic
member to the frame, the anchor device comprising:

an elongaled support member having a central axial
portion, an upper mounting portion, and a lower mount-
ing porlion, (he mounting porlions being fastened 1o the
frame; and

a first pluralily ol curved arms extending outward from

the central axial portion wherein each curved arm has
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a distal end sized Lo receive and retain Lhe second end
of the elastic member.

2. The exercise apparalus of claim 1 wherein the distal end
of each curved arm exlends substantially parallel to the
central axial portion.

3. The exercise apparatus of claim 1 wherein the distal end
of each curved arm includes a feature shaped lo prevent the
second end of the elastic member from slipping off the
curved arm.

4. The exercise apparatus of claim 1 further comprising a
cradle fastened to said pivot arm between the distal and
proximal ends for supporting the elastic member when the

6

elastic member is nol fastened belween Lhe distal end of the
pivot member and the anchor device.

5. The exercise apparatus of claim 1 wherein the first
plurality of curved arms extend outward from a firsl side of
the elongated member and the first plurality of curved arms
defines a first plane passing (hrough the central axial portion.

6. The exercise apparatus of claim 5 wherein a second
plurality of curved arms extend outward from a second side
of the elongated member in the plane passing through the

10 central axial portion.
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Enquiry Request

Teachers & Retailer Locator
Contact Us

Terms & Policies

About EMP

Currency Converter
$/Euro/GBP...

Shopping Cart Items: 0 Total cost: $0.00 | Clear Cart | View Cart | Checkout

Catalogue » Yoga, Pilates EQUIPMENT {larg=r) - Skretching incl Great Yoga Wall@ # Pilates Studio Equipment
{Wunda Chair, Carrectar Barrels atc)

Pilates Wunda Chair

Product Code: rtyapiwC/44kg

Most studio equipment is now being demonstrated on YOUTUBE, please advise if you
need further details.

PILATES Wunda CHAIR $706  ($875.60 inc GST)

This versatile equipment aids in rehabilitation by activating the lower back, shoulder,
buttocks, transverses abdominals and pelvic region and heightens neuomuscular
coordination. Stretches and re-stabilises injured or strained muscles, particularly those
not easily reached by more traditional techniques.

The ultimate for space-saving Pilates.

Chair workouts focus on whole body strength (upper and lower) and conditioning and
enhance stability, body control and balance.

The smooth operation padded split step adds rotational movement of the extremities.
The inbuilt springtree makes spring changes simple, safe and quick.

Adjustable height handles are removable.

Each is made individually, finish may not be exactly as per images this page.

Beechwood, leatheroid, steel tube and pvc. Color tones are regularly updated and may
vary slightly but it does not efect the functionality of this equipment. Black
upholstery only.

Size: Approx 890 x 715 x 750mm , sold AS IS
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Drawing Page
Date/Time Stamp: 05/27/2003 18:44:1

Mark:

Applicant:

GSI Sports Products, Inc.
1023 N. Pines Road
Spokane WA 99206
USA
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Date of First Use Anywhere:02/10/1998

Date of First Use In Commerce:02/10/1998

Goods and Services:
Camping equipment, namely a plastic beverage glass wherein the stem and base may be nested or stored
within the beverage container portion, as shown.
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AUNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 78/254832

APPLICANT: GSI Sports Products, Inc.

CORRESPONDENT ADDRESS:
Mark W. Hendricksen
Wells St. John P.S.
601 W. First Avenue, Suite 1300
Spokane, WA 99201
MARK:
CORRESPONDENT’S REFERENCE/DOCKET NO : GS1-102

CORRESPONDENT EMAIL ADDRESS:

OFFICE ACTION

*78254832%

RETURN ADDRESS:
Commissioner for Trademarks
P.O. Box 1451

Alexandria, VA 22313-1451

Please provide in all correspondence:

1. Filing date, serial number, mark and
applicant's name

2. Date of this Office Action

3. Examining Attorney's name and
Law Office number.
4. Your telephone number and e-mail
address.

TO AVOID ABANDONMENT, WE MUST RECEIVE A PROPER RESPONSE TO THIS OFFICE
ACTION WITHIN 6 MONTHS OF OUR MAILING OR E-MAILING DATE.

Serial Number 78/254832

This is responsive to the communication received January 7, 2005.

REFUSAL BECAUSE THE PROPOSED MARK IS FUNCTIONAL MADE FINAL

The Examining Attorney has refused registration on the basis that applicant's proposed mark is functional
under Section 2(e)(5) of the Act, and, assuming that the configuration is nonfunctional, on the basis that
applicant's product design has not acquired distinctiveness under Section 2(f) of the Act,, and is therefore

merely a non-distinctive configuration which is not a mark. See
Sections 1,2 and 45 of the Act.

The Trademark Act has been amended to provide that an application may be refused registration if
it "comprises any matter that, as a whole, is functional.”" . The Supreme Court has recently

discussed the issue of functionality:

We have said, " in general terms, a product feature is functional,’ and cannot serve
as a trademark, if it is essential to the use or purpose of the article or if it affects the



cost or quality of the article." Qualitex Co. v. Jacobson Products Co., 514 U.S. 159,
165 (1995) (quoting Inwood Laboratories, Inc. v. Ives Laboratories, Inc., 456 U.S.
844, 850, n. 10 (1982)). Expanding upon the meaning of this phrase, we have
observed that a functional feature is one the "exclusive use of [which] would put
competitors at a significant non-reputation-related disadvantage." 514 U.S., at 163,
The Federal Circuit looks at four factors in determining the issue of functionality:

(1) the existence of a utility patent disclosing the utilitarian advantages of the
design;

(2) advertising materials in which the originator of the design touts the design's
utilitarian advantages;

(3) the availability to competitors of functionally equivalent designs; and

(4) facts indicating that the design results in a comparatively simple or cheap
method of manufacturing the product.

Applicant identified its goods as follows: Camping equipment, namely a plastic beverage glass wherein
the stem and base may be nested or stored within the beverage container portion, as shown

Applicant describes its mark as follows: The mark consists of a distinctive configuration of a disassembled
wine glass with one component within the other component.

In this case, applicant has stated that there is no utility patent. Although the existence of a utility patent
could weigh against applicant in terms of showing that the configuration is de jure functional, the absence
of such a patent simply has no weight in our analysis.

As to the second factor, applicant's advertising materials tout the functional advantages of its wine glass.
Advertisement on Basegear: The wine glass unscrews at the top of the stem and the base snaps into the
bowl for compact storage. This copy clearly indicates that the particular features of the applicant's
configuration.

As to the third factor, the existence of alternative designs, the Federal Circuit has noted that the fact that

other designs are available does not mean that applicant's design is not functional:
We did not in the past under the third factor require that the opposing party
establish that there was a "competitive necessity" for the product feature. Nothing in
TrafFix suggests that consideration of alternative designs is not properly part of the
overall mix, and we do not read the Court's observations in 7rafFix as rendering the
availability of alternative designs irrelevant. Rather, we conclude that the Court
merely noted that once a product feature is found functional based on other
considerations there is no need to consider the availability of alternative designs,
because the feature cannot be given trade dress protection merely because there are
alternative designs available. But that does not mean that the availability of
alternative designs cannot be a legitimate source of evidence to determine whether a
feature is functional in the first place.

Valu Engineering, 61 USPQ2d at 1427 (footnote omitted). The question is not whether there are
alternative designs that perform the same basic function, but whether these designs work "equally well."
Valu Engineering, 61 USPQ2d at 1427, quoting, 1 McCarthy on Trademarks and Unfair Competition, §
7:75, 7-180-1 (4th ed. 2001). The Supreme Court found that it was improper to engage in "speculation
about other design possibilities, such as using three or four springs which might serve the same purpose . .




. [or] to explore designs to hide the springs." TrafFix, 58 USPQ2d at 1007. The presence of other designs
does not indicate, therefore, that applicant's design is not de jure functional

REFUSAL BECAUSE THE DESIGN HAS NOT ACQUIRED DISTINCTIVENESS MADE FINAL

The applicant has also sought registration on the basis that its design has acquired distinctiveness. Because
applicant's design is functional, any evidence of distinctiveness is of no avail to applicant in support of
registration. See TrafFix, 58 USPQ2d at 1007 ("Functionality having been established, whether MDI's
dual-spring design has acquired secondary meaning need not be considered"). Therefore, even if there
were evidence sufficient to demonstrate acquired distinctiveness, it would not permit the registration of a
functional design. However, for the sake of completeness, should applicant appeal and ultimately prevail
on the issue of functionality, we will discuss applicant's contention that its design has acquired
distinctiveness.

A product configuration is not inherently distinctive, and is entitled to registration on the Principal
Register only upon a showing of acquired distinctiveness under Section 2(f). Wal-Mart Stores, Inc. v.
Samara Brothers, Inc., 529 U.S. 205, 54 USPQ2d 1065, 1068 (2000). Further, the burden of establishing
acquired distinctiveness is upon the applicant, who must establish acquired distinctiveness by a
preponderance of the evidence. Yamaha International Corporation v. Hoshino Gakki Co., Ltd., 840 F.2d
1572, 6 USPQ2d 1001, 1006 (Fed. Cir. 1988). Acquired distinctiveness or secondary meaning occurs
when "in the minds of the public, the primary significance of a [mark] is to identify the source of the
product rather than the product itself. Wal-Mar Stores, Inc. v. Samara Bros, Inc., supra.

Even assuming the availability of alternative designs remains a factor in determining whether a
configuration is de jure functional, applicant has not shown that there are alternative wine glasses which
can disassembled for compact storage.

The Examining Attorney maintains that applicant's product has this shape because it works better in this
shape. The advertising calling attention to functional details of applicant's product does not establish that
consumers recognize the configuration (or a part thereof) as an indicator of source.

Assuming that applicant's design is determined not to be functional as a whole, the Examining Attorney
contends that applicant's design has not acquired distinctiveness, and that it shares some of the same
properties embodied in wine glasses of others, such as a normal stem and bowl.

The burden of proving that a mark has acquired distinctiveness is on applicant. See Yamaha Int’l Corp. v.
Hoshino Gakki Co. Ltd., 840 F.2d 1572, 6 USPQ2d 1001 (Fed. Cir. 1988); In re Meyer & Wenthe, Inc.,
267 F.2d 945, 122 USPQ 372 (C.C.P.A. 1959). Applicant must establish that the purchasing public has
come to view the proposed mark as an indicator of origin. Allegations of sales and advertising
expenditures cannot per se establish that a term has acquired significance as a mark. It is necessary to
examine the advertising material to determine how the term is used, the commercial impression created by
such use, and the significance the term would have to prospective purchasers. The ultimate test in
determining acquisition of distinctiveness under Trademark Act Section 2(f) is not applicant’s efforts, but
applicant’s success in educating the public to associate the claimed mark with a single source. In re
Packaging Specialists, Inc., 221 USPQ 917 (TTAB 1984); Congoleum Corp. v. Armstrong Cork Co., 218
USPQ 528 (TTAB 1983); Bliss & Laughlin Industries Inc. v. Brookstone Co., 209 USPQ 688 (TTAB
1981).

Applicant asserts that its mark has become distinctive based upon 6 years of use.



The claim that applicant has been using a design for a long period of substantial and exclusive use does
not, by itself, demonstrate that the mark has acquired distinctiveness. See In re Gibson Guitar Corp., 61
USPQ2d 1948, 1952 (TTAB 2001) (66 years of use). In addition, the mere fact that applicant has sold over
200,000 units in a recent year is not in and of itself persuasive since we have no evidence of the percentage
of the market this number of baby carriers represents. Id. ("As for the sales of 10,000 in a two-year period,
again there is no evidence to show whether this is a large number of sales of guitars vis-a-vis the sales of
other companies"). Even if these sales figures were significant, it would not establish that the applicant's
design was the basis for the success. M-5 Steel Mfg. Co. v. O'Hagin's Inc., 61 USPQ2d 1086, 1098 (TTAB
2001)("While applicant's sales may demonstrate popularity or commercial success for its roof vents, such
evidence alone does not demonstrate that the vents' designs which applicant seeks to register have become
distinctive of its goods and thus function as source indicators"). That is, mere sales volume alone does not
establish recognition of a mark and may be readily attributable to the desire of purchasers to acquire the
product.

Also, applicant's ads do not contain any indication "that [applicant] has promoted the asserted product
designs as trademarks, and we have no evidence that consumers have come to recognize applicant's
designs as indications of origin." M-5 Steel v. O'Hagin's, supra, at 1098. It is not clear if prospective
purchasers would even recognize the wine glass design as a trademark.

Applicant's showing of acquired distinctiveness is sufficient to demonstrate that, even if the product design
is not considered functional, the design of the wine glass has acquired distinctiveness.

The refusal to register applicant's design on the Principal Register on the basis that it is de jure functional
is continued and made Final. If the mark is not functional, the refusal to register the mark on the ground
that it has not acquired distinctiveness is also continued and made Final.

NOTICE: FEE CHANGE

Effective January 31, 2005 and pursuant to the Consolidated Appropriations Act, 2005, Pub. L. 108-447,
the following are the fees that will be charged for filing a trademark application:

(1) $325 per international class if filed electronically using the Trademark Electronic Application
System (TEAS); or

(2) $375 per international class if filed on paper

These fees will be charged not only when a new application is filed, but also when payments are made to
add classes to an existing application. If such payments are submitted with a TEAS response, the fee will
be $325 per class, and if such payments are made with a paper response, the fee will be $375 per class.
The new fee requirements will apply to any fees filed on or after January 31, 2005.

NOTICE: TRADEMARK OPERATION RELOCATION

The Trademark Operation has relocated to Alexandria, Virginia. Effective October 4, 2004, all
Trademark-related paper mail (except documents sent to the Assignment Services Division for

recordation, certain documents filed under the Madrid Protocol, and requests for copies of trademark
documents) must be sent to:

Commissioner for Trademarks
P.O. Box 1451



Alexandria, VA 22313-1451

Applicants, attorneys and other Trademark customers are strongly encouraged to correspond with the
USPTO online via the Trademark Electronic  Application System (TEAS), at
http://www.uspto.gov/teas/index.html.

Robert Clark
Examining Attorney
Law Office 108
571-272-9144

fax: 571-273-9108

HOW TO RESPOND TO THIS OFFICE ACTION:

o ONLINE RESPONSE: You may respond formally using the Office’s Trademark Electronic
Application System (TEAS) Response to Office Action form (visit
http://www.uspto.gov/teas/index.htm and follow the instructions, but if the Office Action issued via
email you must wait 72 hours after receipt of the Office Action to respond via TEAS).

o REGULAR MAIL RESPONSE: To respond by regular mail, your response should be sent to the
mailing return address above and include the serial number, law office number and examining
attorney’s name in your response.

STATUS OF APPLICATION: To check the status of your application, visit the Office’s Trademark
Applications and Registrations Retrieval (TARR) system at http://tarr.uspto.gov.

VIEW APPLICATION DOCUMENTS ONLINE: Documents in the electronic file for pending applic
can be viewed and downloaded online at http://portal.uspto.gov/external/tow.

GENERAL TRADEMARK INFORMATION: For general information about trademarks, please visit the
Office’s website at http://www.uspto.gov/main/trademarks.htm

FOR INQUIRIES OR QUESTIONS ABOUT THIS OFFICE ACTION, PLEASE CONTACT THE
ASSIGNED EXAMINING ATTORNEY SPECIFIED ABOVE.
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Stemware Collection

RpizRate.com

g -Catalog Quick Order | Gift Guide | Cellar 'Wizard | OQur Guarartee | Site Map | Wine Library

Customer Service ~-Custormer Service | About Us | Privacy Policy | Shipping Rates | Affiliate Prograrn | Career Opportunities

Services -Sian up for Ernail Specials | Request A Catalog | Gift Reqgistry | Wine Enthusiast Magazine

é Secure Shopping Guaranteed
Copyright ® 2002, The Winz Enthusiast Carnpanies,
All Rights Reserved,



Crate&Barrel

SMCP + GIFT REGISTRY +
Drinkware

Wine
Charnpagne
Barware
Bear

Martini
Margarita

p
Cordial \
Outdoor

) “
Bar Accessorles

Pltchers/Decanters il =)

ORDER TRACKING MY ACCOUNT

GIFT IDEAS UFESTYLE

T

CATALOGUE +

Adrisnne
46,95-§7,95

Gala
$3.95

About Us | Careers ' Gift Cards ' Customer Feedback ' Site Index
Privacy Policy ' Guarantees | Terms of Use

ASSISTANCE

STORES

1\

Bijou
43,98
req. $4,50

Nora
$7,95-48,95

CART ' |search Keyword, 8KU, ltamjﬂ]l WI

Viewal | 123456 @

— ——

Isabella
$a.95 $8.50-$9,50
N\
|
‘-—-...-—' o~
Charade i Chloe
$4.50 " $7.95-$8.50

viewal + 123456 &

X Sign up for email news and ideas

For Asziztancz, contact us, o1 call 300-967-€696 24 hours a day, @ Crate and Baire| 2005,



BASE

GEAR

Home

Survival & Rescue
Climbing & Hiking
Snow & Rain Gear
Lights & Lanterns
Instruments

Tools & Knives
Water Products
Stoves & Cookware
Health & Hygiene
Sacks & Cases
Travel Accessories
Binoculars & Optics
Blankets & Shelter
Gear Care & Repair
Books & Guides
Fun & Games

Sale and llot Buys

Award Winners
Best Sellers
Free Ship Offers

Resources & Links

About Base Gear

Crdering

GSI Lexan Wine Glass

This extremely durable GSI Lexan Wine
Glass will add an air of elegance to your
next camping, boating, or backpacking trip.
The wine glass unscrews at the top of the
stem and the base snaps into the bow for
compact storage. Holds 10 ounces of your
favorite vino

Weight: 3 1 ounces
Height: 6 63 inches
Capacity: 10 fluid ounces

GSIWINE List price” $595 Our price: $4.95 _ Addto Cart l

Customer Service

Hot stuff Resources

View Shopping Cart
Ordering Info
Shipping Info
Return Policy

Contact Us
Government Orders
International Orders

Offline Ordats

Sals & Hot Buys Halp Canter

Best Selling Gear Company Info
Free Shipping Offers Site Index
Award Winning Gear | Links & Qutdoor Info

Government Sales

International Sales

BaseGear.com. Serious Gear for Extraordinary Outdoor Adventures.™

Privacy & Security

Rmm% {«/ Shopping.com
cuntomercer i Yasoo! = Trusted Store
s.lﬂll . TOF SERVIOE
i oo VI

Tastimonials | Security & Privagy | © 2002-2005 Base Gear LLC | Legal Information | Bookmark Us
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KOHLER Courage.

SH265

Service Manual

IMPORTANT: Read all safety precautions and instructions carefully before operating equipment. Refer to operating
instruction of equipment that this engine powers.
Ensure engine is stopped and level before performing any maintenance or service.
2  Safety
3 Maintenance
5  Specifications
12 Tools and Aids
15  Troubleshooting
19  Air Cleaner/Intake
20  Fuel System
24  Governor System
25  Lubrication System
28  Electrical System
30  Starter System
34  Disassembly/Inspection and Service
43  Reassembly

18 690 01 Rev. A

KohlerEngines.com



